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The United States op America, Appellant, 

V8. 

William A. Day et al. 



No. 1592. 


o Supreme Court of the District of Columbia. 

The United States op America, Plaintiff, 

V8. 

William A. Day and Nicholas E. Young, 

Defendants. 

United States op America, V . 

Di8tnct of Columbia, 1 ^ ‘ 

Be it remembered, that in the supreme court of the District of Co=- 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Declaration. 

Piled September 5,1901. 

In the Supreme Court of the District of Columbia. 

The United States op America, Plaintiff, 

vs. 

William A. Day and Nicholas E. Young, 

Defendant-. 

The plaintiff The United States of America, sues the defendants 
William A. Day and Nicholas E. Young for money payable bjrthe 
defendants to the plaintiff for that heretofore, on to wit, the sixth 
day of December, 1897, the said defendants as sureties and one 
Charles H. Day as principal, by their certain writing, obligatory, 
sealed with their seals, the date whereof is the day and year afore¬ 
said, and which is now here shown to the court, acknowledged 
themselves to be held and firmly bound to the said United States 
in the sum of two thousand dollars, to the payment whereof the 
said defendants and the said Charles H. Day did jointly and sever- 
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1 No. 44918. At Law^ 
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ally bind themselves, their joint and several heirs, executors and 
administrators. 

And the plaintiff further says that there was and is a certain con¬ 
dition annexed to the said writing obligatory, which condition is as 
follows: 

“ The condition of the above obligation is such, that if the above 
bounden Charles H. Day, appointed vice and deputy consul general 
of the United States at Berlin, Germany shall truly and faithfully 
discharge the duties of his said office according to law, and 

2 shall also truly and faithfully account for, pay over, and 
deliver up all moneys, goods, effects, books, records, papers, 

and other property which shall come into the hands of the said 
Charles H. Day, or into the hands of any person for his use as such 
vice and deputy consul general under any law now or hereafter 
enacted, and faithfully perform all other duties now or hereafter 
lawfully imposed upon him as such vice and deputy consul general, 
then this obligation to be void; otherwise to remain in full force." 

And the plaintiff further says that the said Charles H. Day did 
enter into the office of and perform the duties of vice and deputy 
consul general of the said United States at Berlin, Germany, from 
the time of the execution of the said bond mentioned aforesaid, up 
to the seventeenth day of April, 1899; but the plaintiff further says 
that the said Charles H. Day did not truly and faithfully discharge 
the duties of his said office according to law, and did not truly and 
faithfully account for, pay over, and deliver up all moneys, goods, 
effects, books, records, papers, and other property which came into 
his hands or into the hands of any person for his use as such vice 
and deputy consul general under any law at the time of the execu¬ 
tion of said bond or thereafter enacted, and did not faithfully per¬ 
form all other duties at the time of the execution of the said bond 
or thereafter lawfully imposed upon him as such vice and deputy 
consul general; but that the said Charles H. Day in the perform¬ 
ance of the duties of his said office did receive large sums of money, 
to wit, the sum of ten thousand dollars, and that he did not truly 
and faithfully account for, pay over, and deliver up all of it 

3 to the said United States, out that there remains due and 
owing to the said United States of America of moriey coming 

into his hands and not accounted for, paid over or delivered up by 
him the sum of of one thousand five hundred and eighty-three dol¬ 
lars and seventy-four cents, and that the said Charles H. Day hath 
refused and still doth refuse to account for, pay over and deliver up 
to the plaintiff the said last mentioned sum. 

And the plaintiff further says that notwithstanding the said bond 
and said cohdition aforementioned, which said condition has been 
broken as aforesaid, the said defendants William A. Day and 
Nicholas E. Young, although often requested, have refused and 
still do refuse to pay to the plaintiff the sum of two thousand dol- 
lais, and the plaintiff claims of the said William A. Day and the 
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said Nicholas E. Young, the sum of two thousand dollars, with 
interest thereon from the twenty-ninth day of March, 1901. 

ASHLEY M. GOULD, 

Attorney of the United States in and 

for the District of Columbia. 

The defendants are to plead hereto on on before the twentieth 
day, exclusive of Sundays and legal holidays, occurring after the 
day of the service hereof: otherwise judgment. 

ASHLEY M. GOULD, 

Attorney of the United States in and 

for the District of Columbia. 


4 Pleas. 

Filed October 24,1901. 

In the Supreme Court of the District of Columbia. 

The United States of America, Plaintiff,) 

vs. V Law. No. 44918. 

William A. Day et al., Defendants. ) 

Come now the defendants by their attorney and for plea to the 
declaration in the above-entitled cause say: 

1. That the certain Charles H. Day in the said declaration men¬ 
tioned did truly and faithfully discharge the duties of his office in 
the said declaration mentioned according to law, and did truly and 
faithfully, to-wit at the city of Washington, District of Columbia, on 
to-wit the 30th day of March, A. D. 1901, faithfully account for, pay 
over and deliver up all moneys, goods, effects, books, records, papers 
and other property, which came into his hands, or into the nands 
of any person for his use as vice and deputy consul general at Ber¬ 
lin, Germany, under any law at the time of the execution of the 
certain writing obligatory in the said declaration mentioned, or 
thereafter enacted, and did faithfully perform all other duties at the 
time of the execution of the said writing obligatory, or thereafter 
lawfully imposed upon him as such vice and deputy consul general. 

2. That the said Charles H. Day, in the performance of the 

5 duties of his said office aforesaid, did not receive large sums 
of money, to-wit, the sum of $10,000, or any other sum as in 

the ^id declaration alleged. 

;)c * . :*c ♦ ♦ ^ ^ 

HENRY E. DAVIS, 
Attorney for Defendants. 
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Joinder of leeue. 

Filed November 6,1901. 

In the Supreme Court of the District of Columbia. 


The United States op America) 

v$. 

William A. Day et al. 


> At Law. No. 44918. 


The plaintiff joins issue upon the first and second pleas of the 
defendants. 

ASHLEY M. GOULD, 

Attorney for Plaintiff. 


6 Amendment to Declaration. 

Filed January 9,1905. 

In the Supreme Court of the District of Columbia. 

The United States op America ) 

vs. > At Law. No. 44918. 

William A. Day and Nicholas E. Young. I 

By leave of the court first had and obtained the plaintiff amends 
its declaration filed herein as follows: 

By substituting in lieu of the claim for damages in said original 
declaration the following: 

And the plaintiff claims of the said William A. Day and the said 
Nicholas E. Young the sum of two thousand dollars, with interest 
thereon from the first day of January, 1899. 

MORGAN H. BEACH, 

Attorney of the United States in and 

for the District of Columbia. 


* Memoranda. 

January 12,1905.—^Verdict for plaintiff for 4116.09, with interest 
from April 1,1899. 

Motion for new trial continued from time to time until March 3d, 
1905. 

March 3,1905.—Motion for new trial submitted. 
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7 Judgment. 

Supreme Court of the District of Columbia. 

Fbiday, March 24,1905. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

The United States of America, Plaintift,^ 

William A. Day and Nicholas E. Young, j 

Defendants. J 

Upon considering the motion of the plaintiff for a new trial, the 
same is hereby overruled, and judgment on verdict ordered: there¬ 
fore it is considered that the plaintiff recover against the defendants 
the sum of one hundred and sixteen dollars and nine cents ($116.09) 
with interest thereon from the 1st day of April, 1899, at 6% per 
annum until paid, being the money payable by them to the plain¬ 
tiff, by reason of the premises, together with its costs of suit to be 
taxed by the clerk, and have execution thereof. 

The plaintiff notes an appeal to the Court of Appeals. 

Memoranda. 

April 3,1905.—January term prolonged 38 days to settle excep¬ 
tions. 

8 May 1,1905.—Bill of exceptions submitted. 

May 5,1905.—Time in which to file record in Court of 
Appeals extended until July 1,1905. 


Supreme Court of the District of Columbia. 

Friday, May 19,1905. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

♦ ♦ ♦ 

The United States, Plaintiff, 

V. 

William A. Day et al.. Defendants. 

Now comes here the plaintiff by its attorneys, and prays the court 
to sign, seal, and make part of the record, its bill of exceptions taken 
during the trial of this case, now for then, which is accordingly 
done. 


I At Law. No. 44918. 


h 


THE UNITED STATES OP AMERICA VS. 


9 Bill of Exceptions. 

Filed May 19,1905. 

In the Supreme Court of the District of Columbia. 

The United States i 

vs. > At Law. No. 44918. 

William A. Day et al. j 

Bill of Exceptions. 

Be it remembered that at the trial of this cause before the Honor¬ 
able Job Barnard, associate justice of the supreme court of the Dis¬ 
trict of Columbia, and a jury duly impaneled and sworn the plaintiff 
to maintain the issues upon its part joined produced and gave in 
evidence duly certified copies of the appointment of Charles H. Day, 
the principal in the bond sued on, on April 15,1892, as a consular 
clerk of the United States; of the order of the Secretary of State, of 
June 6,1894, appointing the said Charles H. Day to duty at Berlin; 
and of the appointment, on November 22,1897, of the said Charles H. 
Day as vice and deputy consul general of the United States at Berlin, 
Germany; and thereupon it offered in evidence a transcript from 
the books and proceedings of the Treasury Department, a true copy 
of all papers in the accounts of Charles H. Day as United States vice 
and deputy consul general at Berlin, and a true copy of his bond, 
upon which this suit was brought; said transcript Seing certified 
by the Secretary of the Treasury, and under the seal of the State 
Department. 

Counsel for the defendants objected to the introduction of said 
transcript in evidence until the same had been explained. 

Thereupou counsel for the plaintiff tendered to the defendants 
the right to examine John B. Kinear, under whose direction the 
said transcript was prepared. 

Whereupon, the said John B. Kinear being examined by 

10 counsel for defendants, testified as follows: 

I am a clerk in the office of auditor for the State and other 
departments. The accounts of Mr. Day involved in this suit, and 
the trenscript offered in evidence were made up under my direction, 
from accounts rendered by Charles H. Day, and other information 
obtained for the State Department, as to the absence of the consular 
officer, Julius Goldschmidt, and from the accounts of the consular 
officer. There were no accounts rendered by Mr. Goldschmidt after 
the quarter ended March 31,1898. Mr. Day furnished returns for 
the quarters ended September 30th and December 31,1898, and for 
the partial quarter ended January 16,1899. 

The debit item of $619.42, mentioned as item No. 2, in the letter 
written by the auditor on March 30,1901, to Mr. Day, is the amount 
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b{ Mr. i)ay’s overcharge for salary as consular clerk, and vice con¬ 
sul general for the period commencing July 1,1898, and ending 
January 16,1899; that item is estimated on the supposition that 
Consul General Goldschmidt began his leave of absence July 1, 
1898. 

Debit item No. 4, in the same letter, was disallowed for the same 
reason. The consul general at Berlin at that time was entitled to 
half of the official fees collected at the agency at Guben; Mr. Day 
having waived his right to the salary of the consul general, waived 
also his right to any compensation from the agency. ' The ninety 
dollars not allowed in this item is one-half of the fees collected at 
that agency from July 1 to August 29,1898. 

Debit item No. 2, in the same letter, of $789.86, is the amount 
which Mr. Day claimed to have paid out of fees received by him as 
vice consul general, during the quarter ended September 30,1898, 
to Mr. Goldschmidt, for the latter’s salary, for May and June, and 
a part of July, 1898. The reason for this disallowance as given in 
the letter of the auditor is that Mr. Goldschmidt has not acknowl¬ 


edged the receipt of that money. 

Q. Had you had his receipt would it have been all right ? A. 
Yes. 


11 This sum was not allowed Mr. Day because Mrs. Gold¬ 
schmidt said emphatically that she did not receive it. This 
sum was not taken into account in settling the last account of Mr. 
Goldschmidt, but in the settlement with him he was allowed and 
paid by the United States his salary for the period which this item 
purports to cover. 

Upon examination by counsel for plaintiff, the witness testified; 

If Mr. Day had presented in support of item No. 2, a receipt prop¬ 
erly signed by Mr. Goldschmidt I cannot say that the item would 
have been allowed, if it had been paid by Mr. Day out of the Sep¬ 
tember fees, but I should have submitted the question to the auditor, 
himself, for his determination. If Mr. Goldschmidt had been out of 
the service at the time of the payments, alleged to have been made 
to him, and had been a debtor to the United States, and Mr. Day 
had taken part of the fees received by him during the September 
quarter and paid it over to Mr. Goldschmidt, for the latter’s salary, 
in the prior quarter, and thus increased the latter’s indebtedness to 
the United States, the probabilities are that such a payment by Mr. 
Day to Mr. Goldschmidt would not have been allowed by the au¬ 
ditor ; if the monej' had been due Mr. Goldschmidt I should have 
submitted the question to the auditor before myself disallowing the 
claim. But the Treasury Department would not allow any claim for 
credit unless Mr. Goldschmidt admitted to the Treasury Department 
that he had received the money, and any such payment was irreg¬ 
ular, not in accordance with the practice of the office, and if made 
by Mr. Day was made at his own risk. 

Thereupon the court admitted the said transcript in evidence, 
(except certain parts thereof), a copy of so much of \raich, (omitting 


% 
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the certificate as to which there was no objection), as is pertinent to 
the questions raised in this bill of exceptions is hereto appended, 
marked Exhibit “A” and made a part hereof; and the said transcript 
was submitted to the jury and its contents to them. 

The plaintiff here rested its case. 

12 Thereupon the defendants to support the issues on their 
part joined gave in evidence to the jury tending to prove as 
follows: 

Charles H. Day testified: 

From April 1892 to April 1899 I was in the consular service of 
the United States, something over seven years; I was last assigned 
to Berlin in June 1899,1 believe as a consular clerk; I was ap¬ 
pointed vice and deputy consul general at that place in the begin¬ 
ning of December, 1897; I still hold my position as consular clerk. 

It was the common practice at this consulate general to keep a 
daily cash book, in which all ofiicial fees were noted, and the officer 
in cnarge of the consulate general receiving those fees at the end of 
each day would sign said book as evidence of the fact that he had 
received such fees. 

From the time of my appointment as vice and deputy consul 
general until his death Mr. Julius Goldschmidt was the consul 
general at Berlin, and my superior officer. Mr. Goldschmidt was 
absent from his office on leave in the year 1898 five days in Febru¬ 
ary, five days from May 14th to May 18th, and from May 20th until 
his death in November. He also had an absence in April that was 
semi-official, the dates of which I have for^tten. He was on an 
inspection tour of the consulates within his jurisdiction, and was 
considered absent from his post, but given a salary on special waiver 
from me; I have never claimed and do not now claim that his 
absence during April counted as a part of his yearly absence of 
sixty days; this inspection tour was taken by direction of the Sec¬ 
retary of State, and during the trip Mr. Goldschmidt was not out of 
the limits of his consulate general. Mr. Goldschnaidt was first taken 
ill about May 13,1898, although he was really ill about ten days 

S reviously to that. On May 13th he went home and remained five 
ays; then he returned to the office one day and had to be taken 
home in a carriage, and never again returned to the office; 
13 the illness became serious in the middle of July. 

Mr. Goldschmidt’s residence while consul general was in 
the city of Berlin. After the 20th of May I was quite frequently at 
his house. 

Long before Mr. Goldschmidt became sick we had an understand¬ 
ing that during any absence from his post all private or unofficial 
fees were to be divided equally between us during the first sixty 
days of his absence, and that I would waive the right to any of his 
salary during that period. 

One after-noon while he was sick I went to this house, and he 
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then told me to pay over to his wife all moneys; that he Would 
render accounts for the June quarter 1898, and he stated that he 
had other charges against that amount; that he had a large expense 
bill against the United States. He was consul general, and my 
superior officer at that time, and I had to regard his instructions 
as peremptory. I paid over the moneys as requested, and did not 
myself render any accounts for the June quarter 1898. The ac¬ 
counts for the September quarter were rendered by me. 

While Mr. Goldschmidt was ill he performed none of the duties 
of the office, except that his report relative to his inspection tour 
was prepared by a clerk, and he signed it. Mr. Goldschmidt went 
to Bad Nauheim, which is out of his consular district, on June 29, 
1898, and returned to his home in Berlin on October 26th of the 
same year, and was unconscious until within a few hours of his 
death November 2nd. 

I could not obtain receipts from Mr. Goldschmidt, of course, after 
his death, and so I obtained receipts from Mrs. Goldschmidt. One 
receipt is for $670.32; I paid her that in fact; the second receipt is 
for $652.; that covered a larger amount than was paid; under that 
receipt $119.54 was paid; there was an error at the time that re¬ 
ceipt was made out, and when I discovered the error I could not 
procure a corrected receipt, and so I used this. I paid $119.54 of 
this sura to her, and in my account with her I charged her 
14 with that amount only. Both receipts were signed by her. 

Thereupon counsel for defendants offered said receipts in evi¬ 
dence, which offer the plaintiff objected to on the ground that the 
said receipts were irrelevant, were not signed by Mr. Goldschmidt, 
and that it was not shown that they were signed during the lifetime 
of Mr. Goldschmidt; but the court overruled said objection and ad¬ 
mitted said receipts in evidence, to which ruling and action of the 
court the plaintiff duly excepted. Said receipts are as follows: 

Consulate General of the United States of America, Berlin. 

Received of Charles H. Day, vice and deputy consul general of 
the United States at Berlin, the sum of six hundred and seventy 
dollars 32/100 on account of salary for the period of time from 
May 1 to June 30, 1898. 

JULIUS GOLDSCHMIDT, 

Per IDA W. GOLDSCHMIDT, Wife. 

Consulate General of the United States of America, Berlin. 

Received of Charles H. Day, vice and deputy consul general of 
the IJnited States at Berlin, the sum of six hundred and fifty-two 
dollars 17 /100 on account of salary for the period of time from 
July 1 to August 31, 1898. 

JULIUS GOLDSCHMIDT, 

Per IDA W. GOLDSCHMIDT, Wife. 

This receipt covers period of time from July 1 to 11,1898. 

2—1592a 
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The notice of the auditor of the disallowance of some of my aC* 
counts, dated March 30,1901, was forwarded to Europe; I had then 
returned to the United States, and I believe the notice was sent to 
Washington; when I finally did receive the notice I had to send to 
Germany to get some papers; I had none of the documents covering 
that period. When I did receive these papem I presented a brief to 
the auditor to have the accounts reopened and adjusted properly; 

this brief was presented in the spring of 1903. 

15 After Mr. Goldschmidt’s death I prepared a statement of 
my account \vith Mrs. Goldschmidt, as his widow, and this I 
swore to on January 19,1899. This account showed the final ex- 

J enditures made by me at the consulate general from May 21 to 
une 30,1898 ; the official fees received by me during the same 
period; the personal expenditures made by me on behalf of Mr. 
Goldschmidt from May 27th to December 13,1898; the amount paid 
by Mrs. Goldschmidt to me on December 16,1898, and the amount 
which I refunded her at the time I turned over this statement to 
her. 

This account was offered and admitted in evidence, and so much 
thereof as is pertinent to the issues raised by this bill of exceptions 
is as follows; 

16 Statement of Aecow}t. 

Charles H. Day, Vice <& Deputy Consul General at Berlin, in 
Account with Mrs. Ida W. Goldschmidt, Widow of Julius Gold¬ 
schmidt, Late Consul General of the United States. 

1898 Statement of Official Expenditures. 

May 21. Cab-hire etc. 53. 

31. Self, salary. 210. 

June 30. Self, salary. 420. 

Total.m’ks... 2998.60 

1898 Statement of Private Expenditures. 

May 27- Cash to Mr. Siller. 100. 

Dec. 13. To cash, in installments to Erwin. 320. 

Due me on account of legal fees received. 393.37 


Recapitulation, 


M’ks... 12837.13 
Cr. 


Total amount of official expenditures, as explained by 

pages 1 and 2..m’ks... 2998.60 

Total amount of private expenditures, as explained by 

pages 3 and 4. 12837.13 

By my check No. 11426 on Gebruder Arons, bankers, here¬ 
with. 808.56 

M’ks.... 16644.29 
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To official fees received during the period of time from May 

21 to June 30,1898...m’ks... 0819.40 

To notarial fees due, being one-half of such received during 

same period. 844.20 

To salary. May Ist to June 30, 1898, at the rate of $4,000 

per annum. 5554.45 

To draft received from Mr. Hansmann on account of fees, 

$56.67. 238.01 

To amount received by check from Mrs. Goldschmidt on 
bankers in Baden-Baden, December 16,1898. 3188.23 


M’ks... 16644.29 

Thus leaving account balanced. 

I the undersigned being solemnly sworn state that the above and 
foregoing account is true and correct in every respect. 

In testimony whereof, I have hereunto set my hand and seal this 
19 day of January 1899. 

CHARLES H. DAY. 


Sworn and subscribed to before me this 19" day of January, 1899. 

FRANK H. MASON, 

V. 8. Consul General at Berlin. 


18 


No. 

6 

No. 

7 

No. 

8 

No. 

9, 

No. 

10 

No. 

11 

No. 

12 

No. 

13 

No. 

14 

No. 

15 

No. 

16 


Debit items in the letter of the auditor, of March 30,1901, 
to me, are as follows: 


$.48 

31.80 

232.39 

7.95 

13.08 

28.94 

29.66 

9.52 

21.63 

.71 

3.33 


Aggregating. $379.49 

represent items disallowed in my account because of my failure to 
produce vouchers to 'support them. Vouchers for some of these 
items could not be obtained by me; I have here all the vouchers for 
these items which could be obtained. The items which are not 
supported by vouchers were necessarily expended for the needs of 
the office. 

On cross examination the witness testified: 

I did not myself furnish to the Treasury Department accounts for 
a portion of the June quarter, 1898, during which time I was in 
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charge of the office, in accordance with the requirements of the 
consmar regulations in force at that time, because Mr. Goldschmidt, 
who was then consul general and my superior officer, ordered me 
not to do so; I had to obey him, otherwise he would have reported 
me to the Secretary of State for dismissal for insubordination. 

I do not know of any law or regulation requiring a cash book to 
be kept at consulate, but it was kept at the consulate at Berlin. 1 
don’t know whether the auditor Knew anything about that cash 
book. 

Mr. Goldschmidt was absent from Berlin five days in Feb- 

19 ruary, 1898, but I cannot remember what days they were; 
during this absence I was in charge as vice consul general, but 

did not render any account to the Treasury Department. 

After Mr. Goldschmidt became sick in May I visited him at his 
house quite frequently, but I consulted with him about the business 
of the office very little. During this period all the official corre¬ 
spondence was signed by me. 

The understanding between Mr. Goldschmidt and myself was that 
my salary as vice consul general should commence at the expiration 
of his sixty days’ leave, w'henever that should be. The waiver of 
pay which I signed is not dated, and I cannot now recall when I 
signed it. 

In the accounts which I sent to the Treasury Department I 
claimed salary as vice consul from July 11,1898, out I did not ex¬ 
plain in these accounts, nor did I explain in any way why I claimed 
the salary from that date. 

The account with Mrs. Goldschmidt, which I swore to on January 
19,1899, is a correct statement of my account with her; that shows 
the exact amount of official fees which 1 collected between May 21st 
and June 30th, 1898, and shows also all the official expenditures 
during that period. 

The witness was here shown what purported to be accounts of the 
receipts and expenses of the consulate general at Berlin during the 
period from April 2 to April 23, and April 28 to April 30, and May 
14 to May 18, 1898, and he testified: 

These accounts appear to be in my handwriting, but I cannot say 
whether they are or not; I do not recall when they were made, nor 
do I know just what they represent. 

Upon the witness’ attention being called to items April 15, Day’s 
salary, 210 marks; April 30, salary. Day, 210 marks; May 14, Day’s 
salary 210 marks, he testified: 

I do not now recall whether I was paid the salary for that period 
or not by Mr. Goldschmidt, or whether I deducted it from the money 
I collected during his absence. I never presented any ac- 

20 count to the Treasury Department for salary as consular clerk 
for the June quarter, 1898, and I assume that their settlement 

in that account was correct. I cannot say that I did not get the 
salary as consular clerk for the month of April and the first half of 
May 1898. 
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Upon his attention being called to the entries in his sworn state¬ 
ment with Mrs. .Goldschmidt, heretofore offered in evidence, May 31, 
self, salary, 210 marks; June 30, self, salary 420 marks, he testified: 
T received my salary as consular clerk for the last half of May and 
the whole of June 1898. 

I did not pay the sum of $670.32, Mr. Goldschmidt’s salary for 
May and June 1898, out of the fees collected by me during the June 
quarter, because Mr. Goldschmidt directed me to use that money for 
otheir pur{)oses; I paid that sum out of fees received by me during 
the following or September quarter. I cannot remember whether 
the receipts signed by Mrs. Goldschmidt for the salary for May, 
June, July and August were signed by her before or after the death 
of Mr. Goldschmidt, but they were signed at just about the time of 
his death. 

Thereupon the defendants rested. 


21 Tlie plaintiff gave in evidence in rebuttal testimony tend¬ 
ing to prove as follows: 

John B. Kinnbar who testified as follows: 

Mr. Day did not send to the Treasury Department any accounts as 
consular clerk for the June quarter, 1898. In settling that account 
I had before me the accounts shown to Mr. Day when he was on the 
stand, and which he thinks are in his own handwriting, in which 
he admits receiving from Mr. Goldschmidt the sum of 630 marks, 
as salary as consular clerk for April and half of May 1898, but as 
those accounts were not signed by Mr. Day I did not charge that 
amount to him in the settlement; Mr. Day not having admitted to 
us that be had received that money we could not charge him with 
it. Six hundred and thirty marks equal $149.94, in our money. 

For ten. years I have been a clerk in the office of the auditor for 
the State and other departments, and for three years before that I 
was a clerk in the office of the First Comptroller of the Treasury. 
In both offices I have been and am now employed as a revising 
clerk, my duties being to revise accounts stated by other clerks, and 
during the whole period of my employment I have been engaged on 
the accounts of diplomatic and consular officers of the United States, 
with the exception of a few months. During my whole experience 
in these offices, both the auditor and the comptroller, in construing 
the expression Absence from post,” as it occurs in section 742, B. 
S. U. S., have held it to mean absence from the consular district, 
and they have always held that the consular officer, even though 
sick, who is within his consular district, was not absent from nis 
post within the meaning of that section. This construction of that 
statute has always been adopted by the Treasury Department. 

I have here the papers on file in the Treasury Department in the 
account of Mr. Gmdschmidt as consul general at Berlin for the 
quarter ended March 31,1898; among these papers is Mr. 

22 Goldschmidt’s certificate as to absence from his consular die- 
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trict during that quarter, which he transmitted with his ac¬ 
count as required by the consular regulations. This certificate is 
signed by Mr. Goldschmidt. The plaintiff thereupon offered said 
certificate in evidence to show that Mr. Goldschmidt was present at 
his post during February, 1898, and that the accounting officer in 
stating his accounts had before them proper evidence of that fact; to 
which offer the defendants objected, and the court sustained said 
objection, and refused to admit said certificate in evidence for either 
purpose, to which ruling and action of the court the defendants ex¬ 
cepted. Said certificate is as follows: 

23 OertificcUe to Accompany Form No. 112. 

Consulate General op the United States, 

Berlin, May 12,1898. 

I certify that I have not been absent from my consular district, 
with or without leave, during the quarter covered by the foregoing 
account, except as hereinbelow stated: 

1. — day's leave of absence with— permission to visit the United 

States, was granted me-, 189-. 

2. I left my post in pursuant thereof-, 189-. 

3. I arrived at my residence in the United States-, 189-. 

4. I left my residence to return to my post-, 189-. 

5. I arrived at my post and resumed duty-, 189-. 

6. Time necessarily occupied in making transit to my residence, 
— days. 

7. Time necessarily occupied in making return transit to my 
post, — days. 

8. I have been absent without leave — days. 

« 

Remarks. 


JULIUS GOLDSCHMIDT, 

U. S. Consul General. 

Note. —If leave was without permission to visit the United States, 
paragraph 1 must so state, and paragraphs 3, 4, 6, and 7, must be 
left blank. If any part of the absence was without leave, paragraph 
8, otherwise left blank, must state how long. Explanations should 
go under the head of remarks. 

24 I also have from the files of the Treasury Department cer¬ 
tified copy of feebook for the September quarter, 1898, showing 
the fees collected at the consular agency at Guben. The said record 
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was admitted in evidence, and showed official fees collected at Guben 
of ^180 between July 1 and August 29, $40 being collected between 
Jul)"^ 1 and 11, and $20 between July 12 and 18. 

25. The accounts of Mr, Day for the September and December 
quarteres, 1898, and a part of the March quarter 1899, during 
which he acted as vice consul general at Berlin, and his account as 
consular clerk for the June quarter, 1898, were settled by me at the 
same time when I also settled the accounts of Mr. Goldschmidt as 
consul general at the same place for the June quarter 1898, and 
until his death. These accounts were on my desk a long time before 
they were settled. Mr. Goldschmidt did not send in any accounts 
for the March q^uarter, 1898. A great many items of credit claimed 
by Mr. Day in his accounts were not supported by vouchers, as re¬ 
quired by consular regulations, and I made numerous efforts to get 
these vouchers from him, but without success. The auditor wrote 
him on June 2, 1899, and again on February 12,1901, but these 
letters he did not answer. Several letters were written by the au¬ 
ditor to Mr. Mason, who became consul general at Berlin in January 
1899, and much information was obtained through him. Not re¬ 
ceiving from Mr. Day the vouchers required by the regulations, 
some of which he had produced at this trial, a number of items of 
his account were suspended. 

Mr. Goldschmidt’s salary as consul general was $4000.00 a year; 
Mr. Day^s salary as consular clerk was $1200.00 a year. The deputy 
consul general acted while the consul general was present — his 
post, but received no additional compensation; the vice consul gen¬ 
eral took the place of the consul general while the latter was absent 
from his post; he received while acting the compensation of the 
consul general, unless he made some other agreement with the 
latter; he might waive any claim to the consul general’s salary dur- , 
ing the statutory period of sixty days, in which event he would be 
entitled only to his salary as consul clerk. If he did not waive the 
consul general’s salary under the law during the sixty days’ leave, 
the latter’s salary would be equally divided between the con- 
26 sul general and the vice consul general, and after the expi¬ 
ration of the sixty days’ leave his salary would go to the vice 
consul general. 

Mr. Day, in his account for the Steptember quarter, claimed salary 
as consul general from July 11,1898. Mr. Goldschmidt in his dis¬ 
patch to the auditor, of June 29,1898, stated that he would enter 
upon his sixty days’ leave of absence on July 1,1898, and that during 
his absence the consulate general would be in charge of Mr. Day. 
In the same dispatch he enclosed a waiver signed by Mr. Day of all 
claims to the salary of the consul general, while Mr. Goldschmidt 
was on his leave of absence, and the auditor was informed by letter 
of assistant secretary of State that Mr. Goldschmidt’s leave of absence 
began on July 1,1898. Said letter was offered and admitted in evi¬ 
dence, and is as follows; 
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“Department of State, Washington, November 19,1900. 

The Auditor for State and other Departments, Treasury Depart¬ 
ment. 

Sir: * * * “On March 9,1898 you were informed that the 
Department had granted him ” (Consul General Goldschmidt) “ leave 
of absence for sixty days, and on this leave he started July 1,1898. 
September 8th an additional sixty days’ absence was granted on 
account of the consul general’s ill health, and on the 2nd of Novem¬ 
ber Mr. Goldschmidt died.” 

THOS. W. CRIDLER, 

Third Aesistant Secretary. 

I could not state why Mr. Day claimed salary as vice consul gen¬ 
eral from July 11th; I had no information beiore me, and no way 
to learn that Mr. Goldschmidt was not present at his post during 
the whole of the March and June quarters. I did know that he 
was sick during part of the June quarter, but he was within the 
limits of his consular district; this being so Mr. Day was 
27 acting not as vice consul general, but in his capacity of deputy 

consul general, and was not entitled under the consular reg¬ 
ulations to any pay, nor was he responsible for, nor did we charge 
him with the official fees which were collected during that quarter, 
or any part of it. I was therefore compelled to allow Mr. Gold¬ 
schmidt his salary as consul general until the expiration of his leave 
of absence on August 29,1898, and not to allow Mr. Day salary as 
vice consul general until August 30,1898. to August 30th he was 

allowed his salary only as consul clerk. If Mr. Day had, as the 
consular regulations required, sent in to the auditor his accounts 
for the five days in February, and the time in May and June, when 
he claims to have been acting as consul general, those accounts 
would have been before me in making these settlements, and that 
time would have been deducted from Mr. Goldschmidt’s leave of 
absence; but Mr. Day did not send in those accounts. 

Mr. Day also claimed salary as vice consul general from October 
26 to November 2,1898, when Mr. Goldschmidt was ill in Berlin. 
This claim was not allowed because under the law, as construed by 
the Treasury Department, Mr. Goldschmidt was not absent from 
his post of duty at that time. 

Day also claimed credit in his accounts for the sum of $789.86, 
which he claims to have paid as the salary of Mr. Goldschmidt from 
May 1 to July 11,1898, out of fees received by Day during the Sep¬ 
tember quarter, 1898. Day did not produce to the Treasury Depart¬ 
ment any admission from Mr. Goldschmidt that he has received 
this money, and this claim was not therefore allowed to Mr. Day in 
his accounts. I did have before me in making this settlement the 
receipts signed by Mrs. Goldschmidt, but at the same time I had 
before me copy of a letter from Mrs. Goldschmidt to the third assistant 






WlLLiAM A, 1>A¥ Jfif 11. 

Secretary of State, explaining these receipts. Said letter waS Offered 
and admitted in evidence, and is as follows: 

28 St. Louis, Januaty 21,1901j 

I7l9 Wavebly Place. 

My Dear Mb. Cridler : In answer to your letter of January 17th. 

I shall try to give you as clear a picture as possible how Mr. Day 
gained my signature of the two receipts in question. Seaveral weeks 
after my husband’s death and upon my repeated wishes to settle my 
accounts with the consulate general at Berlin, Mr. Day came to me 
one day with a statement of accounts, which I paid up then ana 
there. These accounts he, a few days afterwards, demanded back, 
saying he only wanted to borrow them for reference, but subsequently 
he never could be forced to surrender them neither by supplication 
nor threat. Fortunately I had made a memorandum of the total 
amounts of figures, which read as follows; 

Expenses for the consulate general: M. 5055.38 pf. 

My private expenditures marks 12,837.13 pf. 

Due Mr. Goldschmidt for salary and fees M. 14,704.23 pf. 

He added the consular expenses to my private e^enses which 
gave a sum of 17,892.46 M. and subtracted the dues for imlaiy and 
fees which left 3188.23 marks, the sum referred to in &/quite'diffet'e^ 
account rendered later and signed by Consul General Mason in 
January 1899. When I questioned Mr. Day why he asked me to 
pay for the consular expenses, he said he was most anxious to have 
the affairs of the consulate in good order on turning the office over 
to the new consular general and that the Department of State was 
still my debtor to more than this amount, as he had only 

29 made out accounts for the time from July first until Nov. first 
maintaining he had no jurisdiction over the term May and 

June, as he was not acting vice consul general during the time 
of Mr. Goldschmidt’s being ill in Berlin. He added that the de¬ 
partment would reimburse me for my having paid him this sum 
above my actual debt at the time of the final settlement and assured 
me the Department of State was safe and good for that or any amount 
always and at any time, and that he was so anxious to get the office 
in good shape before Consul General Mason took up the affairs. 

Womanlike and in the kindness of my heart, because lilmught he 
was a friend, I wrote out the check of 3188.23 marks in question for 
him and great was my astonishment when upon arrival of Mr. Mason 
quite a different account appeared, the original of which mustbe in 
possession of the Department of State. 

How in the world in this he ever made out that he had made a 
mistake of 808.56 marks (a check from him to me, Gebriider Aarons) 
I nor anyone else can say. However, you will find that sum in the 
statement signed by Consul General Mason. 

A few days after Mr. Day had brought me the first account, (the 
one which he would not return and which would have been my 

3—1592a 
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only evidence against him) and a few days before Consul General 
Mason arrived in Berlin, he again came to me and said he wanted 
me to sign the two receipts in question for sums of money received 
in May, June, July and August, as it would be immaterial to me 
whether the department would pay me the first quarter or the last, 
as he termed it, and as I then still had confidence in him 

30 and knew that I was entirely in his hands, I did as he re¬ 
quired me to do. 

All the actions of Mr. Day since that day, became so contradictory 
and so questionable, that I went to Consul General Mason imme- 
•diately upon his arrival, and tried to tell him these exact proceed¬ 
ings—but when you are obliged to confront a man who says one 
day that things are white and the next day that things are black, 
it is a very hard task to give a clear picture of the happenings of 
the past. 

Why I ever should have been called upon to pay expenses for 
the consulate I never could understand, and according to Mr. Day’s 
assurance before I had written the check, drawing on my Baden 
Baden bankers for the sum of 3188.23 mks. the department owed 
me salary due Mr. Goldschmidt for Sept, and October 5055.33 mks. 
minus the 808.56 marks which Day subsequently paid me in his 
check on Aaron Bros, plus the expenses lor the inspection trip, 
which my deceased husband undertook and which were never 
refunded. 

As you yourself know the extreme difficulty of this complicated 
and unfortunate affair, you understand also how very difficult it is 
for me to put these facts comprehensively down on paper, and I only 
hope I have been able to give you a little light how the different 
figures were created by Mr. Day and not actual facts at all. 

I also enclose a copy of a letter from Mr. Day in regard to salary 
in the month- of September and October. 

Trusting that this recounting of facts may add to help disentangle 
the meshes of a coarsely woven net. 

Believe me, very sincerely yours, 

IDA M. GOLDSCHMIDT. 

31 May I ask you to address further communication in care 
of Otto R. Hansen, Esq., 62 Sentinel building, Milwaukee, 

Wisconsin. 


Enclomre No. 4. 

Dear Mrs. Goldschmidt : Referring to our conversation in Nau¬ 
heim relative to the salary of this post, I again assure 3'ou that I 
am agreeable to hand over to the consul general the salary for the 
months of September and October, less the amount equal to my 
salary as consular clerk. 

Believe me, dear madam. 

Most sincerely, 

(Signed) 


CHARLES H. DAY. 
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32 In the settlement of Mr. Goldschmidt’s accounts he was 
allowed salary as consul general from July 1 to August 29th, 

and from October 26th to November 2,1898, and the amount which 
Mr. Day claims to have paid him, $789.86, was not charged against 
him. Even then Mr. Goldschmidt was found to be a debtor to the 
United States in the sum of $719.47. His account was settled in his 
own name at the same time Mr. Day’s account was settled, and the 
sum found due from Mr. Goldschmidt was paid to the United States. 

Wallace A. McCathran who testified: 

That he is a clerk in the State Department, employed in the cor¬ 
respondence bureau; that all of the correspondence of importance 
from every consulate of the United States is kept at the State De¬ 
partment, and bound in suitable volumes. He produced and iden¬ 
tified as the records of the State Department two volumes, one being 
consular reports of inspection tours covering month of June 1898, 
and the other being correspondence from the consulate general at 
Berlin, covering the calendar year 1898. Said volumes were offered 
and admitted in evidence. Said volume of inspection reports con¬ 
tained a report dated June 29, 1898, signed by Mr. Goldschmidt, 
being the report of his tour of inspection of tne consulate in his 
jurisdiction in the month of April 1898. The other volume con¬ 
tained letters written on seven different days, during that portion of 
May and June when Mr. Day testified Mr. Goldschmidt was not at 
the ofiice; all addressed to the Secretary of State and all signed by 
Mr. Goldschmidt as consul general. The first letter appearing in 
said volume signed by Mr. Day as vice consul general is dated July 
15,1898. 

On cross examination the witness testified that not all of the let¬ 
ters received from the various consulates were preserved in this 
bound form, but only the important letters; that letters simply 
acknowledging the receipt of dispatches were destroyed and not 
bound. 

Here the plaintiff rested. 

33 And thereupon, the witness Day in rebuttal testified that 
all the papers signed by Mr. Goldschmidt during the time of 

his illness were signed at his nouse whither they had been sent for 
hat purpose. 

This was the substance of all the testimony in the case. 

Thereupon counsel for the plaintiff requested the court to give to 
the jury each of the following instructions: 

1. The jury are instructed that according to the tenor of the bond 
offered in evidence, the defendants William A. Day and Nicholas 
E. Young, the sureties thereon, became liable to the plaintiff if the 
principal on said bond Charles H. Day did not truly and faithfully 
discharge the duties of his ofiice according to law, and did not truly 
and faimfully account for, pay over and deliver up all moneys and 
other property which came into the hands of said Charles H. Day 



20 THE UNITED STATISS. OP AMERICA VS. 

or of any person for his use as vice and deputy consul general under 
the law ; and the jury are instructed that the Treasury transcripts 
offered in evidence by the plaintiff, until the same are overcome oy 
proof, show the balance of moneys which came into the hands of 
said Charles Pay which he has failed to account for, pay over or 
deliver up according to law; and in the absence of evidence to the 
contraTy that is the amount due by the said Charles H. Day to the 
plaintiff; and for that amount the defendants are liable in this 
action, and the plaintiff is entitled to the verdict of the jury against 
the defendants for the sum of $1583.74, the amount of said balance, 
with interest thereon from the 1st day of April, 1899; pro- 

34 vided that if the jury shall be satisfied from a fair prepon¬ 
derance of the evidence that the said Charles H. Day is en¬ 
titled to credit for any items not allowed him in the said transcript, 
their verdict shall be reduced by the amount of such items; and 
provided further that if the jury shall find from a fair preponder¬ 
ance of the evidence that the said Charles H. Day is not entitled to 
credit for any item for which he is allowed credit in said settlement, 
their verdict shall be increased by the amount of any such item. 

Granted. 

2. The jury are instructed that if they find for the plaintiff in any 
sum, they shall include in their verdict interest on such sum as they 
shall find to be due to the plaintiff from the 1st day of April, 1899. 
Smythe v. U. S. 188 U. S. 156, 176. 

Granted. 

8. The jury are instructed that defendants are not entitled to credit 
for the item of $670.32 which Charles H. Day, their principal, claims 
to have paid for salary of Julius Goldschmidt, late consul general at 
Berlin, for the months of May and June, 1898. 

Refused. 

4. The jury are instructed that defendants are not entitled to credit 
for the item of $119.54, which Charles H. Day, their principal, claims 
to have paid for salary of Julius Goldschmiat, late consul general at 
Berlin, for the period from July 1, to July 11,1898. 

Refused. 

35 5. If the jury should find that Charles H. Day paid to 
Julius Goldschmidt, or his agent, the sum of $670.32 for the 

latter’s salary as consul general at Berlin for the months of May and 
June, 1898, out of the fees collected by said Day during the quarter 
ending June 30,1898, they are instructed that the defendants are 
not entitled to credit in this suit for said sum. 

Granted. 

6. If the jury find that Charles H. Day paid to Julius Goldschmidt 
or his agent the sum of $670.32 for the latter’s salary as consul gen¬ 
eral for the months of May and June, 1898, and if they find that 
said Day was in charge of the consulate general at Berlin from May 
21st to June 30th, 1898, as vice consul general, and during such 
period collected ofi^ial fees aggregating more than $1600, and that 
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his official expenditures during this time aggregated only $713.67, 
the jury are instructed that it was the duty of said Day, if he paid 
the salary of said Goldschmidt for any time during said quarter, to 
pay it out of said official fees received by him; and that the de- 
lendants are not entitled to credit in this suit for said sum. 

Refused. 

7. If the jury find that Charles H. Day paid to Julius Goldschmidt 
or his agent the sum of $670.32 for the latter’s salary for May and 
June, 1898, and if they find that such payment was made out of the. 
fees collected by said Day while in charge of the consulate general 
at Berlin during the quarter ending September 30th, 1898, the jury, 
are instructed that such payment was made without authority 

36 of law on the part of said Day, and the defendants are not 
entitled to credit for such sum in this suit. 

Refused. 

9. If the jury should find that said Julius Goldschmidt, consul 
general at Berlin, was within the city of Berlin during any portion 
of the months of May and June and October and November, 1898, 
and if they should find that during any portion of said time said 
Goldschmidt was so ill as to be incapacitated from the performance 
of business, the jury are instructed that he was not absent from his 
post, and that the time during which he was so in the city of Berlin 
IS not to be deducted from the sixty days’ leave which he was.^ 
allowed. 

Refused. 

10. If the jury should find that the said Julius Goldschmidt, con¬ 
sul general at Berlin, was within the city of Berlin during any por¬ 
tion of the months of May and June and October and November, 
1898, and if they should find that during any portion of said time 
said Goldschmidt was ill but did attend to some of the business at 
the consulate general; conferred with the deputy consul general 
about some of the business of the office, and signed the correspondr 
ence of such office, the jury are instructed that said Goldschmidt 
was not absent from his post during such time, and that such time 
is not to be deducted from the sixty days’ leave which he was 
allowed. 

Granted. 

11. The jury are instructed that said Charles H. Day was 

37 not in charge of the consulate general at Berlin as vice con¬ 
sul general until the first day of July, 1898, and that having 

waived his right to compensation of the consulate general for the 
period of sixty days he was not entitled to compensation at the rate 
of $4,000 per annum except as allowed by the Treasury Department. 

Refused. 

12. If the jury find that Charles H. Day was in charge of the. 
consulate general at any time during the quarter ending March 
31st, or the quarter ending June 30th, 1898, as vice consul general, 
the jury are instructed that he is liable to the United States for all 
official fees collected by him during any such period, less such 
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amounts properly jjaid out by him for salaries, clerk hire, and con¬ 
tingent expenses during such period. 

Granted. 

13. The jury are instructed that if they find that said Charles H. 
Day was in charge of the consulate general at Berlin as vice consul 
general during any time in the months of February, May and June, 
1898, and that said Day did not render accounts to the auditor for 
the State Department covering such periods, and did not take any 
other steps to notify said auditor that he was in charge of the ofiice 
during such periods, except to claim salary as consul general from 
July 12, 1898, and if they find that the auditor allowed to Consul 
General Goldschmidt salary as consul general from July 12, to August 
29, 1898, and such salary was paid him by the United States, be¬ 
cause there was no evidence before the said auditor showing that 
said Goldschmidt was absent from his post during such periods in 
February, May and June, 1898, the jury are instructed that 

38 the said Charles H. Day is estopped to claim salary for such 
period in July and August, 1898, and the defendants are not 

entitled to credit in this suit on that account. 

Refused. 

Counsel for the defendants objected to the granting of each and 
every of said prayers, and the court sustained tne said objection as to 
the prayers numbered, respectively 3, 4, 6, 7, 9,11 and 13, and re¬ 
fused to give either or any of said prayers to the jury; to which 
rulings and action of the court the plaintiff duly and severally ex¬ 
cepted. 

Thereupon counsel for defendants requested the court to give to 
the jury the following instructions: 

1. If the jury find from the evidence that the principal in the 
bond sued on in fact paid to the consul-general under whom he was 
serving or his authorized agent any of the sums of money disallowed 
in the statement of such principal’s accounts, or any part thereof, 
the jury should allow him qredit accordingly. 

Granted. 

2. The jury is instructed that the words “ post of duty ” as used in 
the law or consular regulations means the office at which the consular 
duties are performed, and accordingly, that if the consul-general 
under whom the principal in the bond sued on was serving, was 
absent from his office and the said principal was there present and 
discharging the duties of the consul-general during such absence, 
the said principal was entitled to the salary of the consul-general 
for every such day over sixty days on which he discharged the said 
duties. 

Granted. 

39 Counsel for plaintiff objected to the granting of each of said 
prayers, but the court overruled said objections and gave to 

the jury the said instructions requested by the defendants; to which 
rulings and action of the court the plaintiff duly excepted. 
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Thereupon the court instructed the jury as follows: 

Gentlemen of the Jury : This action is based upon the bond of 
this vice and deputy consul-general; the penalty of the bond is 
^2,000, and the defendants are only the sureties on that bond. They 
are held to accountability for the acts of this vice consul-general 
during the time that he was in office; and, as has been explained to 
you, the Government accounting officers have stated this account, 
on which there was a claim against him in the sum of $1583.74. 

Now it turns out there are items he was entitled to credit for that 
reduce that amount, and other items which have been adjusted be¬ 
tween the attorneys of the parties, so that it reduces the Govern¬ 
ment’s claim to —. 

As against that the defendants claim credit for $670.32 for moneys 
their principal says he paid to the consul general during his life¬ 
time, and for which he has presented a voucher which is signed by 
the wife or widow of the consul general. 

(If you find that that was paid out of the moneys he received dur¬ 
ing the quarter ending September 30,1898, the defendants are enti¬ 
tled to credit for it,) but if he paid it out of the moneys he had in 
hand during the preceding quarter he is entitled to credit for it in 
this case. 

In addition to that he claims $448.04 for this salary for the 
40 time he claims he was in charge as vice consul general. Now 
on the other side the Government claims that he was not in 
charge all the time he claims to have been, because the consul gen¬ 
eral was there and directing the business, although he was sick at 
the house, but he was in almost daily conference with his office and 
signed the mail. 

If you find that he was during all that time in charge of his 
office, under the rulings I have made he would be present at his 
post of duty so as to be entitled to that salary, and if you do, you 
will have to deduct from that claim the amount of $7.61 per day for 
each additional day that you find the consul general was in charge 
of the office himself, although sick at the house, and that might re¬ 
duce that claim in addition to the seven days that are fixed by the 
dates of the letters written by him. 

Now, there is another theory that the Government has suggested 
under the proof here, and that if the defendant was in charge dur¬ 
ing these days he was responsible for the fees, and he has failed to 
account for them, and the smallest sum due the Government under 
that theorv of the case is $1025.54. 

Now, I have certain prayers which I will read to you. 

The court then read to the jury the first, second, fifth and tenth 
prayers of the plaintiff. The court also read the plaintiff’s twelfth 
grayer, and said: 

Of course, if he was in full charge of the office, taking the respon¬ 
sibility of it and entitled to the emoluments of it, he must assume 
the burdens; if he has all the benefits he must assume the burdens, 
and that is all that prayer means. 
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The court also read the first and second prayers of the defend¬ 
ants. 

41 To the passage of the foregoing charge enclosed in brackets 
and to the reading of each of the prayers of the defendants, a 

separate and several exception was duly taken by the plaintiff. 

Each of the foregoing exceptions was duly taken by the plaintiff 
at the time it appears to have been in the foregoing bill, and was at 
the time, and before the jury retired to consider of their verdict, 
duly noted by the court upon its minutes. 

And the plaintiff prays the court to sign and seal this, its bill of 
exceptions, and to make the same a part of the record, which is ac¬ 
cordingly done, this 19th day of May, A. D. 1905, now for then. 

JOB BARNARD, Justice, [seal.] 

42 Exhibit A to Bill op Exceptions. 

Filed May 19,1905. 

United States op America : 

Treasury Department, July 27,1901. 

Pursuant to section 886 of the Revised Statutes, as amended by 
section 17 of the act of July 31,1894, 28 Statutes, page 210, and 
which M'as amended by section 10 of the act of March 2,1895, 28 
Statutes, page 809,1 do hereby certify that the annexed is a tran¬ 
script from the books and proceedings of the Treasury D^artment, 
and true copies of papere in the accounts of Charles H. Day as 
United States vice consul at Berlin and true copy of his bond on 
file in this department. 

In mtness whereof, I have hereunto set my hand, and caused 

[seal 1 Treasury Department to be affixed, on the 

J day and year first above wntten. 

L. J. GAGE, 
Secretary of the Ti'easury. 

M. H. L. J. 

Office of the Secretary of the Treasury, Miscellaneous Division. 
Form No. 13—Ed. 7 21 97 1,000. 

43 Form No. 2. 

Enow all men by these presents: That we, Charles H. Day, 
principal, and William A. Day and Nicholas E. Young sureties, 
are held and firmly bound to the United States of America in the 
sum of two (2) thousand dollam, money of the said United States, 
to the payment whereof we bind ourselves, jointly and severally, 
our joint and several heirs, executors, and administrators. 

Witness our hands and seals this 6 day of December, 1897. 

The condition of the above obligation is such, that if the above- 
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bounden Charles H. Day, appointed vice and deputy consul gen¬ 
eral of the United States at Berlin, Germany, shall truly and faith¬ 
fully discharge the duties of his said office according to law, and 
shall also truly and faithfully account for, pay over, and deliver up 
all moneys, goods, effects, books, records, papers, and other property 
which shall come into the hands of the said Charles H. Day, or into 
the hands of any person, for his use as such vice and deputy consul 
general under any law now or hereafter enacted, and faithfully per¬ 
form all other duties now or hereafter lawfully imposed upon him 
as such vice and deputy consul general, then this obligation to be 
void: otherwise to remain in full force. 



CHARLES H. DAY. 
WILLIAM A. DAY. 
NICHOLAS E. YOUNG. 


'SEAL., 

]SEAL.] 

"seal.” 


Signed, sealed, and delivered in the presence of— 
EDWARD BRECK, 

JULIUS GOLDSCHMIDT, 

As to Signature of G. H. Day. 

J. WM. HENRY, 

As to W. A. Day. 
a R. HARBAN, 

As to Nicholas E. Young 


United States of America, 1 
District of Columbia, j * 

I, William A. Day, the within-named surety on the official bond 
of Charles H. Day, appointed vice & dep. consul general at Berlin, 
do solemnly aver that I am reasonally worth the sum of ten thou¬ 
sand dollars over and above all debts, liabilities, and property ex¬ 
empt from execution, and that I executed and delivered the within 
bond without any condition, reservation, or agreement other than 
appears on the face thereof. 

My address is No. 1317 F street, N. W., Washington, D. C. 

WILLIAM A. DAY. 


Subscribed and sworn to before me this 6" day of December, 1897. 
Witness my hand and seal. 

[seal.] j. WM. HENRY, [l. s.] 

Notary Public. 

United States of America, \ . 

District of Columbia, j * 

I, Nicholas E. Young, the within-named surety on the official 
bond of Charles H. Day, appointed v. & dep. consul general 
44 at Berlin, do solemnly aver that I am reasonably worth the 
sum of ten thousand dollars over and above all debts, liabil¬ 
ities, and property exempt from execution, and that I executed and 

4—1692a 
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delivered the within bond without any condition, reservation, ot‘ 
agreement other than appears on the face thereof. 

My address is No. 1517 Howard Ave. N. W. Washington D. 0. 

NICHOLAS E. YOUNG. 

Subscribed and sworn to before me this sixth day of December, 1897. 

Witness my hand and seal. 

CHARLES R. HARBAN. [seal.] 

I, Henry E. Davis, U. S. attorney D. C., hereby certify that Wil¬ 
liam A. Day and Nicholas E. Young, the sureties named in the 
within bond, are severally sufficient to pay the penalty thereof, and 
that they are citizens of the United States and residents of the Dis¬ 
trict of Columbia. 

HENRY E. DAVIS, 

U. S. Attorney, District of Columbia. 

Dated at Washington, D. C., December 6,1897. 


Approved. 


Department op State, 
Washington, December 7,1897. 

JOHN SHERMAN. 

Secretary of State. 


Mr. Day is a citizen of the United States. 

R. S. CHILTON, Jr., 

Chief of the Consular Bureau. 

The following instructions must be particularly observed 
and complied ^vith: 

1st. The Christian names must be written in the body of the 
bond in full, and so signed to the bond. 

2d. A seal to be attached to each signature. 

3d. Each signature must be made in the presence of two persons, 
who must sign their names as witnesses. 

4th. Sureties must be permanent residents of the United States. 

5th. The United States attorney of the district in which the sure¬ 
ties reside, or a member of the Senate or House of Representatives 
of the United States, must certify that they are sufficient to pay the 
penalty of the bond and are permanent residents of the United 
States. The place of residence of the sureties must also be stated. 
This requirement being for the benefit of the Secretary of State, he 
may substitute any other for it in any particular case, in order to 
satisfy himself of the sufficiency of the sureties. 

6th. Bond to be dated. 

7th. Women or persons not permanent residents of the United 
States will not be accepted as sureties; but by the act of August 13, 
1894, a security or guaranty company which has complied with the 
provisions of that act is permitted to become surety on a consul’s 
bond in lieu of individual sureties. 

[On margin in red ink:] 8^* 
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L. J. 

Diplomatic and consular division. 

Form 3941.—Ed. June 14 04 5,000. 

Certificate, Consular Fees and Salaries, Consular Service. 

D. & 0. No. 24976. 

Treasury Department, Office of the Auditor for the State and Other 

Departments. 

Makch 29,1901. 

I hereby certify, that I have examined and settled an account 
between the United States and Charles H. Day, their vice consul 
general at Berlin for “ consular fees,” and under the appropriation 
mr “ salaries, consular service, 1899,” from July 1,1898, to October 
25,1898, and from November 3,1898 to January 16,1899, under 

official bond dated-, 190-, and find a balance due the said 

United States of three thousand five hundred and seventy five and 
dollars. 

®q K7K 91 

J. B. K. * ERNST G. TIMME, 

Auditor for the State and Other Departments, 

By G. W. ESTERLY, 

Deputy Auditor. 

W. P. A. 

To the Secretary of the Treasury (division of bookkeeping and 
warrants). 

Db* SUxtemenl, Cb. 


To balance, per certi&cate No. 


To warrant —, dated-, 

190 ^.. 

To fees from July 1 1898, to 
October 25 1898 and from 
November 3, 1898, to Janu¬ 
ary 16, 1899. 7,974 50 

To amount of fees turned over 
to him by the consul general 
Julius Goldschmidt as ad¬ 
mitted in account current... 266 00 

To amount of fees collected 
from July 1,1898, to Sep. 28, 

1898 at Guben agency. 272 50 

To amount of fees collected 
from October 1,1898 to Octo¬ 
ber 25, 1898, and from No¬ 
vember 3,1898, to January 
16, 1899 at Sorau. 296 00 


$8,809 00 


S. R. 

By balance, per certificate 

No. 19595. $3016 63 

By warrant, dated-, 

190-. 

By compensation from fees 

at agencies. .. 194 25 

By compensation of agent 

from ditto. 284 25 

By salary from Aug. 30,1898, 
to Oct. 25 1898, and from 
Nov. 3, 1898 to Jan. 16, 

18(99 at the rate of $4000 

per annum. 1,438 66 

By amount transferred from 
his account for salaries, 
consular clerks 1898, under 
section 5, act of March 3, 

1875. See department cir¬ 


cular of January 7, 1898... 300 00 

By balance due the United 
States. 3,575 21 


$8,809 00 
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Let a warrant issue in favor of the said Charles H. Day for 
$1,438.66, to be covered into the Treasury to the credit of miscella¬ 
neous receipts, on account of “ consular fees.” (No personal debit 
or credit.) 

G. W. ESTEBLY, 

Deputy Auditor. 
W. P. A. 


Office of the Secretary of the Treasury (division of bookkeeping 
and warrants). 

Any 

Entered in Ledger No. 4 page 64 Ap’l 2 1901. 

J. S. V. 
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Diplomatic and consular division. 

Form 3962.—Ed. Oct. 7 03 5,000. 

L. J. 

Statement of Differences. 


Treasury Department, Office of the Auditor for the State and Other 

Departments. 


March 29,1901. 


Account of Charles H. Day, U. S. Vice Consul General at Berlin, for 
“ Salaries, Consular Service, 1899,” from July 1,1898, to January 
16,1899. 


Balance due from him per this settlement. $3575 21 

Balance due “ him per his account. 0 


Debit difference 


$3575 21 


1 . 

2 . 

3. 

4. 


Arising as follows: 

To amounts of following accounts settled separately 

Contingent expenses.. 

Clerk hire.. 

Salary of consular clerk.. 

To amount of short remittances. 


December quarter, 1898. $4.59 

March “ 1899. 41.99 


To amount of overcharge on account of salary; 
charged $2,058.08, allowed $1,438.66, making 

debit difference. 

To amount claimed as having been paid on account 
of salary of Julius Goldschmidt, from May 1,1898 
to June 30,1898. Not supported by receipt. 


1637 29 
653 33 
35 86 


46 58 


619 42 


670 32 
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5. To amount of under credit of fees. December quar¬ 
ter 1898...... 24 50 


^3687 30. 

5J. To amount of fees collected at Guben agency from 
July 1,1898, to Aug. 29,1898 during which period 
the consul general Julius Goldschmidt was entitled 
to full compensation under waiver charged herein, 
subject to explanation as to disposition of fees col¬ 
lected and remitted, one-half to the vice consul 
general, as showa by form 190 for September 

quarter 1898... 90 00 

6, To amount of salary claimed to have been paid to 
Julius Goldschmidt, U. S. consul general at Berlin, 

Germany. Not allowed in this settlement and sus¬ 
pended for any explanation that the vice consul 
general may wish to offer why the said amount 
should not be disallowed, the alleged disbursement 


not being supported by receipt. 119 64 


Debits. $3896 84 

Credits. 

7. By amount of error in footing December quarter, 

1898. 20 00 

8. By amount of over credit of fees from January 1, 

1899, to January 16, 1899. 1 60 

9. By amount of over remittance, September quarter, 

1898... 13 

10. By amount brought forward from his account for 

salaries consular clerks, 1898 . 300 00 


Credits. $321 63 

To debits down. $3,896.84 

By credits “ ... 321.63 

- $3575 21 
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Bookkeepe^''s Certificate — Goneular. 


Treasury Department, 
Office of the Secretary, Oct. 6,1900. 


C. H. Day, vice consul G. at Berlin 


On account 



Salary 

Salaries, consular officers while receiving in¬ 
structions and in transit. 

Contingent expenses U. S. consulates 
Allowance for clerks at consulates 


1899 

189— 

189- 

189- 


















30 


THE UNITED STATES OF AMERICA VS. 


To balance, certificate No. 

To warrants on the Treasurer, viz: 


No. dated 189-. 

No. dated 189-. 

No. dated 189-. 

No. dated 189-.. 

No. dated 189-. 

No. dated 189-. 

By balance, certificate No... 

By balance, certificate No. 19595 S. B. 

By warrants in favor of the Treasurer, viz: 

No. dated 189-. 

No. dated 189-. 

No. dated 189-. 

No. dated 189-. 

No. dated 189-. 

No. dated 189-. 


Dr. 


$ 


$ 


Or. 


3 016 63 


J. S. VAN ARSDALE. 

For Chief of Division. 


Mr. Jordan, office of auditor for the State and other departments. 
























{Form No. zx6.) 


GENERAL QUARTER 



Note.—T o be used In place of Form No. 112 (Salary Accounij when the account 
shows a surplus due the Government. (See Paragraph 507, Consular Regulations.) 

Qus) 






















Y ACCOUNT. 


3i 


. in Amnnt Cnmnt witli tlie Governinent of Ik United Slates. 


dr. 




























(Form No. ii6.) 


GENERAL QUARTER^ 



Noti.«— Tobe used in pUce of Form No. iia (Salary Account) when the account 
shows a surplus due the Government. (See Paragraph 567^ Consular Regulations.) 










2 . 


Y ACCOUNT. 


, in Account Current witli the Govemnient of the United States. Ct. 














(Form No. zz6,) 


z 

GENERAL QUARTER 



Note, —To be used in place of Form No. tt3 (Salary Account) when the account 
shows a surplus due the Government. (See Paragraph 567, Consular Regulations.) 

(S'o) 
















Y ACCOUNT. 


, in Account Cnrront with tlie Goveroinent of the United States. 













(FOKM No. 190—CONSULAft.) 


FORM FOR STATING AN ACCOUNT OF FEES AT CONSULAR AGENCIES. 


THE UNITED STATES GOVERNMENT in account with_ i 

_ Ittatev a t B«ain. Oemany __ from. 

9r. 


To balance dut io Agents from preidons account. 


To balance due to me from fretnous account, 


To amount of my compensation for the abot>e-named period on account of 
official fees callecied^ vis: 


At Agtney at -- 

At Agency at _ 

At Agency at _ 

At Agency at _ 

At Agency at. _ 

At Agency at _ 

At Agency at _ 

At Agency cUi _ 

At Agency at _ 

At Agency at _ 

To compensation of Agents from fees collected^ ids: 

To Agent at _OUbffil_ 

To Agent at ___ . 

To Agent at _ 

To Agent at __ 

To Agent at _ 




m 


















! { 
i I 






1 



1 . _ . 

y 

1 

. 

i 

i 

■f 

i 

i 

1 

J .. ,._L X 

ii 


1 . 

i 



To y4g<Nt at^ 
To Agtni ai^ 


To Agent at 


To amount due for official sendees to American vessels and seamen du$^tng 

the above-named period^ as per detailed report herendth^ under act ap- 

% 

proj^d June 26, ^884^ vh: 

At Agency at --—-- ^--- 


At Agency at 


At Agency at 


At Agency at 


At Agency at. 
At Agency at 
At Agency at 


At Agency at 


At Agency at. 
At Agency at 


To balasue due to the United States. 






IS* 

-2&- 
























az2__ 

5Q 




Consulate ot the United States at Berlin Oemansr 

Septembe r 3Qth- . a8BA«_, i%St 




















WtLIitAk A. t)AV fit At. 


85 


51 L. J. . 

Diplomatic and consular division. 

Form 3945.—Ed. June 14 04 5,000. 

Certificate, Contingent Expenses, U. S. Consulates. 

D. & C. No. 24977. 

Treasury Department, Office of the Auditor for the State and Other 

Departments. 

March 29,1901.. 

I hereby certify, that I have examined and settled an account 
between tne United States and Charles H. Day, their vice consul 
general at Berlin under the appropriation for “ contingent expenses. 
United States consulates, 1899,” from July 1 1898, to January 161899, 

under official bond dated- , 190-, and find a balance due the 

said Charles H. Day of one thousand two hundred and fifty and 
dollars. 

$1,250.48. 

J. B. K. 

ERNST G. TIMME, 

Auditor for the State and Other Departments, 
By G. W. ESTERLY, 

Deputy Auditor. 

W. P. A. 

To the Secretary of the Treasury (division of bookkeeping and 
warrants). 
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Dr. Slatmmt. Cii. 


By balance per certificate No. 


By warrant —, dated- , 

190-. 

By amount brought foru'ard 
from hie account for contin¬ 
gent expenses XT. 8. consul¬ 
ates 1898 . 73 84 

By disbursements: 

For ottice rent. 399 84 

For postage, includ¬ 
ing agency. 108 05 

For stationery and 
blanks, including 

agency. 116 43 

For newspapers. 13 04 

For telegrams. 33 32 

For freight.. 12 

For fiiel and lights.. 12 65 
For flags and flag- 

stafls. 

For statistics. 43 98 

For furniture. 49 98 

For messenger serv¬ 
ice. 216 70 

For janitor.. 42 84 

. For loss by exchange. 

For other items. 139 69 

-^— 1176 64 

By balance due the United 
To balance due him. 1,250 48 States. 

$1,250 48 r,250 48 


Let a warrant issue in favor of the said Charles H. Day for 
$1250.48, tvith which he is to be charged. To bo carried by counter 
warrant to his personal credit on account of “ consular fees,” 1899. 

G. W. ESTERLY, 

Deputy Auditor. 
W. P. A. 

OfiBce of the Secretary of the Treasury (division of bookkeeping 
and warrants). 

Any 

Entered in Ledger No. 4 page 64 Ap’l 2,1904 


To balance per certificate No. 

— No. . $ 

To warrant —, dated-, 

190-. 


J. S. V. 
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Diplomatic and consular division. 
Form 3962.—Ed. Oct. 7 03 5,000. 


Statement of Differences. 

L. J. 

Treasury Department, Office of the Auditor for the State and Other 

Departments. 

March 29,1901. 

Account of Charles H. Day, U. S. Vice Consul General at Berlin, for 
Contingent Expenses U. S. Consulates 1899 from July 1,1898, to 
January 16,1899. 


Balance due to him per his account.. $1637.29 

Balance due him per this settlement. 1250.48 

Debit difterence. $386.81 


Arising as follows: 

September Quarter, 1898. 

1. Voucher No. 1. Rent voucher. 840 marks converted 

at .238 gives $199.92, not $200.00 as claimed, and 
the difference is suspended as overcharge. 

2. Vouchers Nos. 13,14,16, aggregate 5.00 marks, con¬ 

verted at .238, gives $1.19, instead of $1.20, as 
claimed, and overcharge is suspended... 

3. Voucher No. 21. Amount of this voucher, which in 

fact, appears to be a memorandum only, suspended, 
the paper is not receipted. Furnish receipted 
voucher to cover this expense, or fully state the 
reasons why receipted voucher cannot now be ob¬ 
tained, (“ This is not a voucher ” appears upon the 
face of the memorandum or paper)... 

4. Vouchers 22, 23,24, aggregate 9.55 marks which con¬ 

verted at .238, gives $2.27, instead of $2.28 as 
claimed, and the overcharge is suspended.. 

5. Voucher No. 26, charges for cab fares, during the said 

September quarter, 1898, suspended for ah itemipd 
statement oi the said expenses for each day during 
the said quarter for an explanation of'the circum¬ 
stances under which incurred, and for reasons why 
receipted subvouchers were not taken.. 

December Quarter, 1898. 

6. To amount of overcharge for rent suspended as in 

No. 1 (voucher No. 1). 

5—1592a 


.08 

.01 


.48 

.01 


31.80 

.08 
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7. To amount claimed for postage in excess of the amount 
shown by form 188, submitted by Consul General 
Mason, claimed $61.39, allowed per voucher 
$56.10, difference of $5.29 suspended. 5.29 


Forward. 37.75 

53 (24977.) 

Forward. $37.75 

8. V uocbers, 3, 4, 5, for stationery and printing forms 

suspended for properly receipted vouchers, or for 
reasons why the same cannot be furnished; no 
vouchers furnished. 232.39 

9. Voucher No. 7, for freight and duty on official sup¬ 

plies, suspended for vouchers. 7.95 

Same, voucher No. 8, repairing clock. 1.78 

Same, voucher No. 9, telephone rental. 8.92 

Same, voucher No. 10, long distance telephone. .95 

Same, voucher 12, rent of clock. 1.43 

10. Voucher No. 19, for traveling expenses, amounting 

to $28.94, suspended for itemized statement of the 
expenses with dates and vouchers, or reasons why 
vouchers were not taken and cannot be furnished 
as required by par. 542 of the Consular Regulations 
of 1896. 28.94 

11. Voucher No. 25, cab hire and street car fares. Sus¬ 

pended as in item No. 10. 29.66 

12. Voucher No. 28, “miscellaneous outlays” suspended 

for itemized statement of the expenses with dates 

and vouchers. 9.52 

Quarter Ending Jan. 16,1899. 

13. Charge, voucher No. 1, for postage in excess of the 

amount shown on form 188, submitted by Consul 
General Frank H. Mason, suspended for explana¬ 
tion. Claimed, $9.77. Allowed $7.39, difference 
$2.38. 2.38 

14. Voucher No. 2 for stationery, suspended for voucher 

as in item No. 8. 10.09 

Same, voucher No. 4. Newspaper for subscrip¬ 
tion....-. 1.19 

Same, voucher No. 5. Rent of clock. 1.43 

Same, voucher No. 6, stamp on lease, explain 

the circumstances under which incurred. .71 

Same, voucher for telegrams, unnumbered. 8.92 


Forward 


$384.01 
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Forward... $384.01 

15. Voucher for cab hire, suspended as above, item No. 11.. 3.33 


16. Voucher No. 8, amount paid messenger, in excess of 
the amount of the receipted voucher, submitted by 
Consul General Mason, suspended for any reasons 
why the same should not be disallowed. Claimed 
$17.77, receipted voucher gives $16.70, the difference 


of $1.07 suspended... 1.07 

Debits. $388.41 


September 30,1898. 

Credit Differences. 

17. By under charge in converting number of marks dis¬ 
bursed in voucher No. 29. Furniture at Soraji 
agency, allowed $49.98, claimed $49.42, difference 


of 56c., thus explained. .56 

December 31,1898. 

18. By undercharges, vouchers 14, 21 and 26, allowed 

herein aggregating. .03 

Quarter Ending January 16,1899. 

19. By undercharge, voucher No. 7, allowed herein. .01 

19J. By undercharge, voucher No. 15. . 1.00 

Credits. $1.60 

To debits down. $388.41 

By credits “ 1.60 

Explained difference. $386.81 

55 24977. 

Bookkeeper's Certificate — Consulate. 


Treasury Department, 
Office of the Secretary, Oct. 6,1900. 


C. H. Day, vice consul G. at Berlin, 

r Salary 189- 

I Salaries, consular officers while receiving in- 
On account of -I structions, and in transit 189- 

I Contingent expenses U. S. consulates 1899 

I Allowance for clerks at consulates ’ 189- 
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THE UNITED STATES OP AMERICA VS. 


To balance, certificate No. —No. a/c 
To warrants on the Treasurer, viz: 


No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 




By balance, certificate No. 

By balance, certificate No. — S. B. 

By warrants in favor of the Treasurer, viz: 


No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 


Dr. 




Or. 


J. S. VAN ARSDALE, 

Foi' Chief of Division. 

Mr. Jordan, oflfice of auditor for the State and other departments. 
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24977. 


Statement of Account 

Charles H. Day, Vice & Deputy Consul General at Berlin, in Ac¬ 
count with Mrs. Ida W. Goldschmidt, Widow of Julius Gold¬ 
schmidt, Late Consul-General of the United States. 


Statement of Official Expenditures. 

1898. 

May 21 Cab hire (2.80) car fare (.20) postage (50.). 53,00 

' 23 Cab fare (.30) cab hire (11.60). 11.90 

24 Postal forms (1.80) cab hire (3.). 4.80 

Matches (.50) car fare (.30). .80 

25 Soap (.20) cab hire (2.90). 3.10 

26 Car fare. .30 

27 Cash to Mr. Albrecht, salary. 105. 

Cab (2.80) care fare .30 messenger (1.).. 4.10 

28 Car fare .40 cab hire (2.80). 3.20 

31 Mr. Haupt, salary. 280. 

Mr. Hasper, salary. 150.00 

Self, salary.. 210. 

Cab hire (2.90) car fare (.50) postage (30.). 33.40 

June 1 Hausmeister, salary..... 30. 

Cab (1.80) car fare (.10).. 1.90 

2 Cab nire. 2.20 
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3 Wolff telegraphic service.... 70 . 

4 Box (1.80) towels (10.75) cab (2.90) postage (50.).. 65.45 

7 Telephone (2.) cab hire (2.50). 4.50 

8 Car fare .30. .30 

9 Cab hire. 2. 90 

10 Tip. .50 

11 Money order, police authorities. 1.15 

13 Cab hire. 3.10 

15 Cab hire. 2.30 

16 Freight (.80) tip (.50) cab hire (1.80). 3.10 

Postage (50.) cab (1.60) car fare (.40).. 52.00 

18 Cab hire (3.50) car fare (.10). 3.60 

20 Car fare (.40) newspapers (.60). 1. 

21 Car fare (.40) cab hire (1.80)... 2.20 

22 Car fare (.20) advertizements (5.40). 5.60 

23 Car fare (.40) postage (30.). 30.40 

24 London Times (.60) cab hire (4.40).. 5. 

25 Car fare (.20) cab hire (2.70). 2.90 

27 Tip (.50) car fare (.30) postage 50;. 50.80 

28 Gesetzblatt (.30) car fare (.20). .50 

29 Car fare (.40) cab hire (1.40). 1.80 

30 Newspapers (.80). .80 

Mr. Haupt, salary. 280. 

Mr. Hasper, salary. ISO- 

Self, salary.... 420. 

Albrecht, salary. 105. 

Rent. 840. 


Total.marks... 2,998.60 


67 24977. 

Treasury Department, Office of Auditor for the State and Other 

Departments. 

J. B. K. Washington, February 12,1901. 

Charles H. Day, Esq., late United States consular clerk, care U. S. 
consul-general, Berlin, Germany. 

Sir: Your accounts as consular clerk and U. S. vice consul- 
general at Berlin, from July 1,1898 to January 16,1899, are now 
before this office for consideration, but no account for salary as 
consular clerk for the quarter ended June 30,1898, has as yet been 
received in this office from you. 

Inasmuch as it would appear that Mr. Goldschmidt was in the 
jurisdiction of his consulate-general during the whole of the June 
quarter, 1898, though part of the time absent from Berlin on a tour 
inspecting the consulates and consular agencies of his district, it is 
possible that under such circumstances your official actions during 
his temporary absence may be considered as those of a deputy con- 
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sul-general, and tlierefore, it would appear that you are entitled to 
your full salary during said quarter as United States consular clerk. 

In your statement of official expenditures from May 21 to June 
30, J898, a copy of which is herewith inclosed, the only vouchers 
that have been furnished to this office are those for rent, 840 marks, 
postage 65 marks, messenger service 420.17 marks, and janitor service 
90 marks. If the other vouchers covering the balance of the 
68 expenditures as indicated in your statement are now in your 
possession please forward the same to this office in order that 
the proper credit may be given for all disbursements made. If, 
however, such additional vouchers are not in your possession but, 
can be obtained from the consulate-general in Berlin, where it is 
pre.<»umed the same were placed on file when you made the dis¬ 
bursements, please procure the same and forward them to this office. 

The settlement of these accounts has long been delayed awaiting 
additional information in order that a proper settlement could be 
made. A prompt compliance with the above requests will not only 
facilitate their settlement, but it will enable this office to arrive at 
proper conclusions whereby all parties interested may receive their 
just dues. Any further information that may be in your possession 
which will enable this office to arrive at such a conclusion should 
be forwarded at once. 

It is hoped that you will avail yourself of this opportunity and 
thus assist the accounting officers in their efforts to make an equita¬ 
ble settlement of these accounts and therefore avoid any complica¬ 
tions that might arise from the lack of evidence which should have 
been promptly furnished to this office in compliance with the pro¬ 
visions of section 1734 U. S. Revised Statutes. 

Respectfully, ERNST G. TIMME, AudUor. 

W. P. A. 


1 inclosure. 


59 Contingent Expenses, United States Consulates. 

Department of State, United States, 

To Charles H. Day, Acting Consul General of the United States at 

Berlin, 

Dr. 

For the quarter For rent of consular office for quarter 


ending Sep. 30, ending this day, as per voucher No. 1 

3898. (form 91). ^200. 

For postage on official correspondence to 
and from this consulate for the quarter 
ending this day, as per voucher No. 2 

(form 188)... 42.37 

For stationery for official use, as per 
vouchers No. 3,4,5. 42.17 






« 


u 

(( 

u 
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4S 


voucher 16.. 


For printing forms for official use (copies 

herewith), voucher No. 6. 

For books as per vouchers No. 7,8,9,10.. 
Wolff telegraphic news, voucher 11.. 

telephone, as per voucher No. 12. 

long distance telephone service, do. 

13-15. 

rent of clock as per 
rubber stamps 
glass signs, 
plumbing work 
newspaper 
railway guide book 
boxes 

freight on forms to ag 
cab hire 
messenger hire 
office, cleaning of. 


108.02 

44.46 

16.66 

8.93 

1.20 

1.43 


do. 

17.. 

.83 

do. 

18.. 

97.58 

do. 

19.. 

2.11 

do. 

20.. 

1.37 


21.. 

.48 

do. 22-24.. 

2.28 

do. 

25.. 

.12 

do. 

26.. 

31.80 

do. 

27.. 

100. 

do. 

28.. 

21.42 

do. 

29.. 

49.42 


Or. 


$772.65 


By fees remaining after payment and salary and applied 
to this account. 772.65 


60 I solemnly swear that the above account is correct and 
true; that all charges therein cover only expenses incurred 
under authority of the law and regulations for official purposes, and 
that no charges of a personal nature are included therein. 

[seal.] CHARLES H. DAY, 

Adiixg Consul General of the United States. 

Subscribed and sworn to before me this 16 day of Dec’r, 1898. 

F. VON VERREN, 

Deputy Consul General. 


61 (Form No. 90.) 24977. 

Contingent Expenses, UnUed States ConsukUes. 

Department of State, United States, 

To Charles H. Day, Vice & Acting Consul General at Berlin, 

Dr. 

For the quarter For rent of consular office for quarter 
ended 31 De- ended Dec’r 31, 1899, as per voucher 
ceraber, 1898. No. 1. $200.00 
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For postage of official correspondence to 
and from this consulate for the quarter 
ended December 31, 1898, as per 

voucher No. 2. 61.39 

For stationery for official use, as per 

vouchers Nos. 3 and 4. 106.49 

For printing forms for official use,voucher 

No. 5. 125.90 

For cleaning walls of consulate, as per 

voucher No. 6. 1.90 

For freight and duty on official supplies 

as per voucher No. 7. 7.95 

For repairing clock, as per voucher No. 8. 1.78 

For rent of telephone, as per voucher 

No. 9. 8,92 

For use of long distance telephone, as per 

vouchers Nos. 10. .95 

For typewriter ribbons, as per vouchers 

Nos. 11. 3.80 

For rent of clock, as per voucher No. 12... 1.43 

For wooden boxes used in shipping forms 
of invoices to other consulates, as per 

vouchers 13. 2.09 

For cash box, as per voucher No. 14. 2.91 

For rubber stamps, as per vouchers Nos. 

15. 5.94 

For press copy blotters, as per vouchers 

No. 16. 2.46 

For gas, as per vouchers No. 17. 12.05 

For telegraphic news service, as per 

voucher No. 18... 16.60 

For travelling expenses as per voucher 

No. 19. 28.94 

For newspaper subscription, as per 

voucher No. 20. 1.37 

For newspaper clippings, as per voucher 

No. 21. 8.92 

For rubber erasers, as per vouchers No. 

22.19 

For cleaning consulate, as per vouchers 

No. 23. 21.42 

For messenger hire, as per voucher No. 24 100.00 

For cab hire and car fare as per voucher 

No. 25.... 29.66 

For city directory, as per voucher No. 26. 1.92 

For official table, as per voucher No. 27.. 13.92 

For binding records, as per voucher No. 

28. 12.85 




























WILLIAM A. DAY tiT AL. 


45 


For miscellaneous outlays, as per voucher 

No. 29.... 

For postage, Sorau agency, as per voucher 

No. 30... 

For stationery, do. as per voucher 

No. 31.. .. 


9.52 

.2.19 

1.07 

795.79 


Cb. 

By fees remaining after payment of salary 
and applied to this account. $ 

I solemnly swear that the aboye account is correct and true that 
all charges therein cover only expenses incurred under authority of 
the law and regulations for official purposes, and that no charges of 
a personal nature are included therein. 

CHARLES H. DAY, 

[seal.] iMte Acting Consul General. 

Subscribed and sworn to before me this 20 day of March, 1899. 

HENRY W. DIEDRICH, 

U. 8. Consul at Magdeburg. 

63 24977. 

Contingent Expenses, United States Consulates. 

Department of State, United States, 

To Charles H. Day, Late Acting Consul General of the United 

States at Berlin, 

Dr. 

For fractional— For postage of official correspondence to 
ending Jan’y and from this consulate for the quarter 
16,1899. ending this day, as per voucher No. 1 

(form 188). 9.77 

For stationery for official use, as per 

voucher No. 2. 10.09 

For rent of typewriter, as per voucher No. 3.. 14.28 
“ newspaper subscription, as per voucher 

' No. 4....,.,.. 1.19 

“ rent of clock, as per voucher No. 5...... 1.43 

“ revenue stamp on lease as per voucher 

No. 6.. 71 

“ newspaper as per voucher No. 7. 1.36 , 

“ telegrams “ “ “ “ “. 8-92 

« cab hire “ “ “ “ 8. 3.33 

“ messenger hire as per voucher No. 8... 17.77 


6—1692a 


68.85 
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I solemnly swear that the above account is correct and true, that 
all charges therein cover only expenses incurred under authority of 
the law and regulations for official purposes, and that no charges 
of a personal nature are included therein. 

[seal.] CHARLES H. DAY, 

Late Acting Consul General of the United States. 

64 Subscribed and sworn to before me this twentieth day of 
March, 1899. 

HENRY W. DIEDRICH, Consul. 


65 Diplomatic and consular division. 

Form 3947.—Ed. Oct. 7 03 2,000. 

L. J. 

Certificate, Alloioance for Clerks at Consulate. 

D. & C. No. 24978. 

Treasury Department, Office of the Auditor for the State and Other 

Departments. 

March 29,1901. 

I hereby certify, that I have examined and settled an account 
between the United States and Charles H. Day, their vice consul 
general at Berlin under the appropriation for “ allowance for clerks 
at consulates, 1899,” from July 1 1898, to January 16,1899, under offi¬ 
cial bond dated-, 190-, and find a balance due the said Charles 

H. Day of six hundred and fifty two and dollars. 

$652.32. 

J. B. K. 

ERNST G. TIMME, 
Atiditoi’ for the State and Other Departments, 
By G. W. ESTERLY, 

Deputy A uditor. 

W. P. A. 

To the Secretary of the Treasury (division of bookkeeping and 
warrants). 

Dr. SicUemeixL Cr. 


To balance per certificate No, 


—. No %. % 

To warrant —, dated-, 

190-... 

* To balance due him. 652 32 


$6o2 32 


By balance ^r certificate No. 

..? 

By warrant —, dated-, 

190-.. 

By diaburseinentfl. G52 32 

By balance due the United 
* States. 


1652 32 
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Let a warrant issue in favor of the said Charles H. Day for 
$652.32, with which he is to be charged. To be carried by counter 
warrant to his personal credit on account of “ consular fees,” 1899. 

G. W. ESTERLY, 

Depidy Auditor. 
W. P. A. 


Office of the Secretary of the Treasury (division of bookkeeping 
and warrants). 

Any 

Entered in Ledger No. 4 page 64 Apl 2,1901. 

J. S. V. 


66 24978. 

Diplomatic and consular division. 

Form 3962.—Ed. Oct. 7 03 5,000. 

L. J. 

Statement of Differences. 

Treasury Department, Office of the Auditor for the State and Other 

Departments. 

-, 1900. 

Account of Charles H. Day, U. S. Vice Consul General at Berlin, for 
Allowance for Clerks at Consulates, 1899, from July 1,1898, to 
January 16,1899. 


Balance due to him per his accounts and forms 116. $653 33 

Balance due “ him per this settlement. 652 32 

Debit difference.. $1 01 


Arising as follows: 

1. To amount claimed for clerk hire from January 1,1899 
to include January 16,1899 in excess of the amounts 
shown by the receipts of the clerks submitted by Mr. 
Frank H. Mason U. S. consul general, suspended for 
any reasons why the said amount should not be dis¬ 
allowed. The amount of the receipts aggregate $52.32 
which added to $247.68 gives the maximum quarterly 
allowance of $300.00 upon the basis of $1,200.00 a year 
fixed by law (appropriation act 7). See certificate No. 
22324 in name of Frank H. Mason. Mr. Day claims 
to have disbursed $53.33 See form 116 March quarter 


1899 . 1 01 

Explained difference.:. $1 01 
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67 24978. 

Bookkeeper's Certificate — Consular, 

Treasury Department, 


Office of the Secretary, Oct. 6, 1900. 

C. H. Day, vice consul G. at Berlin, 

C Salary 189- 

Salaries, consular officers while receiving in* 

On account of < structions and in transit,^ 189- 

Contingent expenses U. S. consulates 189- 

^ Allowance for clerks at consulates 1899 189-. 

Dr. Cr. 

To balance, certificate No.— Noa/c. $ $ 


To warrants on the Treasurer, viz: 


No. 

dated 

189h-. 

No. 

dated 

189— 

No. 

dated 

189-. 

No. 

dated 

189- 

No. 

dated 

189-. 

No. 

dated 

189—. 


By balance, certificate No... 

By balance,.certificate No. — S. B. . 

By warrants in favor of the Treasurer, viz: 


No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 


J. S. VAN ARSDALE, 

• For Chief of Division, 

Mr. Jordan, office of auditor for the State and other departments. 

68 24978. 

Accowvt for Clerk Hire. 

United States Consulate General, 

' Berlin, September 30,1898. 

The Government of the United States in Account with Charles H. 

Day, Acting U. S. Consul General. 

Dr. 

1898. 

Quarter ending For clerk hire from July 1 to September 30, 

Sept. 30. at the rate of $1200 per annum, as per 2 

voucher- herewith. $300. 

$300. 
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Cr. 

189-. By my draft on the Secretary of State dated 

189-. 

By fees applied. $300. 

CHARLES H. DAY, 

Acting, U. & Consul Gm*l. 

69 24978 

Account for Clerk Hire. 

United States Consulate General, 

Berlin, December 31«<, 1898. 

The Government of the United States in Account with Charles H. 

Day, Acting U. S. Consul General. 

Dr. 

1898. 

Quarter end- For clerk hire from October 1st to December 
lug Decern- 31st 1899 at the rate of $1200.00 per annum, 
berSlst. as per voucher herewith.m’ks 1260... $300. 


Cr. 

1898. By fees applied. 


$300. 

$300. 


U. Acting Consul General. 

70 24978. 


Account for Clerk Hire. 


United States Consulate General, 

Berlin, January 16th, 1899. 

The Government of the United States in Account with Charles H. 

Day, U. S. Acting Consul General. 

Dr. 

1899. 

Fractal quarter For clerk hire from January 1st to Janu- 
ending Janu- ary 16th, 1899, at the rate of $1200.00 
ary 16th. per annum, as per voucher herewith. 

M’ks 219.74... $52.32 


$62.32 

Cr. - 

1899. By fees applied..$52.32 

U. S. Acting Consul General. 
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71 Diplomatic and consular division. 

Form 3953.—Ed. Oct. 7 03 2,000. 

L. J. 

Certificate, Miscellaneom. 

D. & C. No. 24975. 

Treasury Department, Ofl&ce of the Auditor for the Sta te and Other 

Departments. 

March 29,1901. 

I hereby certify, that I have examined and settled an account 
between the United States and Charles H. Day, their consular clerk 

at-under the appropriation for salaries consular clerks 1899 

from July 1, 1898, to Aug. 29,1898, October 26,1898 to November 
2,1898 and from January 17,1899 to April 17,1899, under official 

bond dated-, 190-, and find a balance, due the said Charles 

H. Day of three hundred and seventv four and dollars. 

^374.45. 

J. B. K. ERNST G. TIMME, 

Auditor for tJie State and Other Departmente, 

By G. W. ESTERLY, 

Deputy Auditor'. 

W. P. A. 

To the Secretary of the Treasury (division of bookkeeping and 
warrants). 

Dr. StatemenL Cr. 


To balance, per certificate No. 

To warrant *1612, dated May 5 
1899 . 150 00 


To balance due him..... 374 45 

$524 45 


By balance, per certificate 

No. —.$ 

By warrant, dated-, 

190-. 

By amount of salary allowed 
from July 1, 1898, to Au¬ 
gust 29 1898, October 20, 

1898 to November 2, 1898, 
and from January 17, 1899 
to April 17,1899 at the rate 
of $1200.00 per annum.... 524 45 

By balance due the United 
States. 


$524 45 


Let a warrant issue in favor of the said Charles H. Day for 
$374.45 with which he is to be charged. $99.96 of said amount to 
be carried by counter warrant to the personal credit of Frank H. 
Mason U. S. consul general at Berlin, on account of consular foes 
for 1899, and $88.67 to be carried by counter warrant to the per¬ 
sonal credit of Charles H. Day, U. S. vice consul general at Berlin 
on account of consular fees for 1899, and the residue of $185.82 to 
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be carried by counter warrant to the personal credit of Julius Gold¬ 
schmidt, United States consul general at Berlin on account of con¬ 
sular fees for 1898. 

G. W. ESTEBUY, 

Deputy Audiior. 


Office of the Secretary of the Treasury (division of bookkeeping 
and warrants). 

Any 

Entered in Ledger No. 4 page 65 Ap’l 2 1901. 

J. S. V. 

72 24975. 

Diplomatic and consular division. 

Form 3962.—Ed. Oct. 7 03 5,000. 

L. J. 

Statement of Differences. 

Treasury Department, Office of the Auditor for the State and Other 

Departments. 

March 29,1901. 

Account of Charles H. Day, U. S. Consular Clerk at-, for Salaries 

Consular Clerks, 1899, from July 1,1898, to Aug. 29,1898, Oct, 26, 
1898, to Nov. 2,1898, and from January 17,1899, to April 17,1899. 


Balance due to him per this settlement. $374 45 

Balance due “ him per his account. 35 88 

Credit difterence. $338 57 

Arising as follows: 

1. By difterence in salary allowed herein. $524 45 

And the amount claimed. 35 88 

- 488 57 

2. Less amount of draft dated April 15,1899 drawn on 

account of salary as consular clerk from February 15, 

1899 to March 31,1899. 150 00 

Explained credit difterence. $338 57 
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24975. 

Bookkeeper's Certificate — Gonmlar. 

Treasury Department, 
Office of the Secretary, Feb. 14,1900. 


G. H, Day, consular clerk. 


Salary ^ 1899 

Salaries, consular officers while receiving in- 


On account of •< structions, and in transit 

Contingent expenses, U. S. consulates 
Allowance for clerks at consulates 


189- 

189- 

189- 


Dr. Cr. 


To balance, certificate No. — No. a/ c.♦ 

To warrants on the Treasurer, viz : 

No. 4612 dated May 5,1899. 160 

No. dated 189-. 

No. dated 189-. 

No. dated 189-. 

No. dated 189-. 

No. dated 189-. 

By balance, certificate No. 

By balance, certificate No. — S. B... 

By warrants in favor of the Treasurer, viz: 


No. 

No. 

No. 

No. 

No. 

No. 


dated 

dated 

dated 

dated 

dated 

dated 


189-. 

189- 

189- 

189- 

189- 

189- 


J. S. VAN ARSDALE, 

For Chief of Division. 


Mr. Jordan, office of auditor for the State and other departments. 
74 24975. 

The Government of the United States in Account with Charles H. 
Day, Consular Clerk of the United States. 

B. 

Dr. 

Quarter To compensation from July 1st 1898 to July 11th 
ended 1898, inclusive at the rate of $1200. per annum 

viz. 11 days at $3,262. $35.88 


$35.88 
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Cb. 

Quarter By amount received from United States Consul 

end- Goldschmidt.. 35.38 

By my draft on the Secretary of —. 

$35.88 

Dated-, 189-. 

CHARLES H. DAY, 
Conmlar Clerk of the United States. 

United States consulate general at Berlin, Germany, September 
30th, 1898. 

75 Consulate General of the United States of America, Berlin. 

Februaby 1st, 1899. 

Received of Hon. Frank H. Mason, consul general of the United 
States the sum of fifty dollars salary due me from January 17th to 
January 31,1899 inclusive as consular clerk of the United States at 
the rate of $1200. per annum. 

$50.00 equal to m’ks 210. 

CHARLES H. DAY, 

U. 8. Consular Clerk. 


Consulate General of the United States of America, Berlin. 

February 15th, 1899. 

Received of Hou. Frank H. Mason, consul general of the United 
States at Berlin, Germany, the sum of txoo hundred and ten marks on 
account of salary as consular clerk for the period of time from Febru¬ 
ary 1st to 15th, 1899 inclusive. 

M’ks 210.00 

CHARLES H. DAY, 

U. S. Consular Clerk. 


L. J. 


Diplomatic and consular division. 

Form 3945.—Ed. June 14 04 5,000. 

Certificate, Contingent Expenses, V. 8. Consulates. 

D. & C. No. 24974. 


Treasury Department, Office of the Auditor for the State and Other 

Departments. 

March 29,1901. 

I hereby certify, that I have examined and settled an account 
between the United States and Charles H; Day, their vice consul 
general at Berlin under the appropriation for “ contingent expenses, 

7—1592a 
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United States consulates, 1898,” from April 1,1898, to June 30,1898, 

under official bond dated-, 190-, and find a balance account of 

— dollars. 

ft 

J. D. K. 

ERNST G. TIMME, 

Auditor for the State and Other Departments, 
By G. W. ESTERLY, 

Deputy Auditor. 

W. P. A. 

To the Secretary of the Treasury (division of bookkeeping and 
warrants). 

Dk. SiatenieiU, Gr. 


To balance per certi&eate No. 

-. $ 

To warrant —, dated-, 

190-.. 

To amount carried forward to 
bis account for contingent 
expenses U. S. consulates 
1899... 73 84 


To balance due him. 


$73 84 


By balance per certificate No. 

— • .. $ 

By warrant —, dated-, 

190-. 

By disbursements: 

For office rent. 

For postage. 

For stationery and 

blanks. $59 44 

For newspapers. 

For telegrams. 

For freight. 

For fuel and ligiits.. 

For flags and flag- 

stafls. 

For statistics. 48 

For furniture. 13 92 

- 73 84 

For messenger serv¬ 
ice. 

For traveling ex¬ 
penses. 

For loss by exchange. 

For other items. 

Vouchers filed with 
certificate No. 

24977. 

By balance due the United 
States. 


$73 84 


Deputy Auditor, 

Ofl&ce of the Secretary of the Treasury (division of bookkeeping 
and warrants). 

Any 

Entered in Ledger No. 4 page 64 Ap^l 2,1901. 


J. S. V. 
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24974. 

Bookkeeper's Certificate — Consular. 

Treasury Department, 
Opfice op the Secretary, Oct. 8,1900. 


C. H. Day, vice consul gen’l at Berlin, 

C Salary 

j Salaries, consular officers while receiving in- 
On account of ■{ structions and in transit, 

Contingent expenses U. S. consulates 1898 
Allowance for clerks at consulates 


To balance, certificate No. — No a / c. $ 

To warrants on the Treasurer, viz: 


Dr. 


189- 

189- 

189- 

189- 

Cr. 


No. 

No. 

No. 

No. 

No. 

No. 


dated 

dated 

dated 

dated 

dated 

dated 


189-, 

189- 

189-, 

189- 

189-. 

189-, 


By balance, certificate No. —. 

By balance, certificate No. — S. B 


No. 

dated 

189- 

No. 

dated 

189-. 

No. 

dated 

189-. 

No. 

dated 

189-. 

No. 

dated 

189-. 

No. 

dated 

189-. 


J. S. VAN ARSDALE, 

For Chief of Division. 

Mr. Jordan, office of the auditor for the State and other depart" 
ments. 


78 Diplomatic and consular division. 
Form 3953.—Ed. Oct. 7 03 2,000. 

L. J. 


Certificate, Miseellaneom. 


D. & C. No. 27098. 


Treasury Department, Office of the Auditor for the State and Other 

Departments. 

March 29,1901. 

I hereby certify, that I have examined and settled an account 
between the United States and Charles H. Day, their consular clerk 
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at- under the appropriation for salaries consular clerks 1898 

from April 1, 1898, to June 30, 1898, under official bond dated 
-, 190-, and find a balance account. 

J. D. K. ERNST G. TIMME, 

Auditor for the State and Other Departments, 

By G. W. ESTERLY, 

Deputy Auditor. 

W. P. A. 

To the Secretary of the Treasury (division of bookkeeping and 
warrants). 

Db. Siatemeiit. Cb. 


To balance, per certificate No. 

To warrant 2267, dat^ Dec. 15 

1898 . 900 00 

To amount transferred to his 
account for salaries consu¬ 
lar service 1899” under sec¬ 
tion 5 act of March 3 1875 
see department circular of 

January 7, 1898. 300 00 

To balance due him..... 

By balance per certificate 

No. 17703 . $900 00 

By warrant, dated - —, 

190-. 

By amount of salary allowed 
for the period from April 

1, 1898, to June 30 1898, at 
the rate of 11200.00 per an¬ 
num . 300 00 

By balance due the United 

States. 

$1,200 00 

$1,200 00 


, Auditor. 


Office of the Secretary of the Treasury (division of bookkeeping 
and warrants). 


Any 

Entered in Ledger No. 4 page 64 Ap’l 2 1901. 


J. S. V. 
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27098. 


Bookkeeper's Certificate — Consular. 


Treasury Department, 
Office of the Secretary, Oct. 16, 1900. 


C. H. Day, consular clerk. 


On account of 


( Salary 

Salaries, consular officers while receiving in¬ 
structions, and in transit 
Contingent expenses, U. S. consulates 
^Allowance for clerks at consulates 


1898 

189- 

189- 

189- 
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To balance, certificate No. —.. 

To warrants on the Treasurer, viz: 
No. 2267 dated Dec. 15,1898. 


No. dated 189- 

No. dated 189- 

No. dated 189- 

No. dated 189- 

No. dated 189- 


By balance, certificate No. 17703. 

By balance, certificate No. — fe. B.. 

By warrants in favor of the Treasurer, viz: 


No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 

No. 

dated 

189- 


Dr. 


$ 


Ce. 


900 


900 


J. S. VAN ARSDALE, 

For Chief of Division. 


Mr. Jordan, office of auditor for the State and other departments. 


80 Consulate General of the United States of America. 

Berlin, October 27th, 1899. 

To the honorable auditor for the State and other departments, Wash¬ 
ington, D. C. 

Sir : I have to acknowledge receipt of a communication dated 
September 14th from your office (0. V. T.) in which I am informed 
that certain accounts from this office, which should have been ren¬ 
dered by Mr. Charles H. Day, as vice and acting consul-general viz: 
Salary account with returns of agency at Sorau, for the September 
and December quarters of 1898 and the fractional quarter ended 
January 16th, 1899, have not been received at your office, and re¬ 
questing me to “ cause the same to be forwarded, and thereby avoid 
^e necessity of having to report Mr. Day to Congress as a delinquent 
under section 12 of the act of July 12tn, 1894.” 

In reply I have to report that on the receipt of your letter (Sept. 
25th) I at once sent a copy of it to Mr. Day, whose address is at No. 1 
Wichmann strasse, who replied by enclosing a letter from your office 
signed Ernest G. Timme by G. E. Esterby, deputy auditor, dated 
February 20th, 1899, acknowledging receipt of “ his accounts for 
salary and fees with returns of agency for the quarter ended Sep¬ 
tember 30th, 1898.” That this letter of receipt was genuine, is 
confirmed by the fact that Mr. Day’s rent and contingent expense 
account, with 29 vouchers, was returned to me for translation and 
explanation of vouchers and contingent expenses charged, 

81 with special instructions No. 14, of March 28th, 1899, from 
Department of State. The translations were made as directed 
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and the account, and vouchers returned with mjr despatch No. 13, 
of April 18th to the Department of State. As it would therefore 
appear that Mr. Day’s accounts for the September quarter of 1898 
were made by him and received at the department and Treasury, 
there remain to be accounted for the accounts and returns for the 
December quarter of 1898 and the fractional quarter ended January 
16th at which date this office was turned over to me. 

In reply to my repeated and urgent solicitations, Mr. Day sol¬ 
emnly declared that his accounts and returns for this consulate 
general and the agency at Sorau for the two quarters in question 
were duly made out by him, sworn to before the United States con¬ 
sul at Magdeburg, duly certified and sent to the Treasury and de¬ 
partment by open mail on or about the 15th of March, 1899, and he 
offers as proof of this the affidavit of his clerk, who personally de¬ 
posited the two packages in the post office and pain the postage 
thereon. 

I have ascertained from Messrs. Seligman Bros, at London that 
they have received from Mr. Day surplus official fees for the three 
quarters as follows: 

Rec’d Jan’y 13th, 1899 for the September quarter 1898.. £411.4s. 7d- 

“ March 13th, 1899 “ “ December “ 1898.. £161.7s.6d. 

“ “ “ “ “ “ fractionalquarterto Jan¬ 
uary 16,1899. £47.5s. 5d. 

I have repeatedly and urgently requested Mr. Day, both verbally 
and in writing, to put on record in this office as required by law, 
the accounts and returns for the several quarters during which he 
was in charge as vice and acting consul general, but although 
82 he once promised in writing to do this, he has never fulfilled 
his promise, and now insists that he can not, as all his re¬ 
tained vouchers for contingent expenses were sent by him to his 
father at Washington in July last, who reported having received 
and given them to Mr. Chilton of the consular bureau. Department 
of State. 

Mr. Day is therefore by his own statement unable to complete 
the missing records, and there exists at this office notwithstanding 
all my efforts, no record of the accounts and returns of this office 
for the June, September and December quarter of 1898, nor for the 
fractional quarter to January 16th, 1899, except the record book of 
Treasury and unofficial fees, and a more or less imperfect account ’ 
of expenditures for postage, as noted in the daily cash book during 
the period of Mr. Day’s incumbency as acting consul general. 

The utmost that I can do therefore to comply witn the request 
embodied in your letter is: 

1. To obtain and transmit from the agency at Sorau, duplicate 
accounts for the two quarters now missing. 

2. To remake the fee and salary accounts of this office for the 
same period, giving in detail the amount of official fees of each class 
collected during each quarter as a debit against Mr. Day, and cred-* 
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iting him with his salary as consul-general, clerk and messenger 
hire and office rent as established by law, together with the amount 
of his successive remittances to London on account of surplus fees. 

3. To support the charges for clerk-hire, messenger hire, janitor 
and office rent by new vouchers obtained from the same persons 
who gave the original receipts to Mr. Day. 

4. To obtain and submit forms 190 and 191 for the Sep- 

83 tember quarter of 1898, as requested in your letter of Feb¬ 
ruary 20th, last to Mr. Day. 

All this has been done and the salary and fee accounts, and the 
rent and contingent expense accounts for the December quarter of 
1898 and the fractional quarter to January 16th, 1899 completed as 
far as I am able to make them from the data on record or which I 
have been able to obtain from Mr. Day, are herewith enclosed, to¬ 
gether with the accounts of the agency at Sorau for the same period 
and form-190 and 191 for the September quarter. The latter (form 
190) Mr. Day has consented to sign. 

All the other accounts and returns which are herewith enclosed 
he declines to sign or assume any responsibility for, since, as he 
says, he has no copies of his accounts as already rendered, and can¬ 
not therefore verify these new ones or ascertain whether they actually 
correspond with the originals heretofore forwarded by him. 

It remains for me therefore only to certify that the statement of 
official fees received, in each account is in accordance with the offi¬ 
cial fee book as I found it in this office, and that the vouchers for 
rent, clerk hire and postage are correct according to the record. 
That the record itself is correct I cannot certify as I had at that 
time no connection with this consulate. The accounts herewith 
enclosed, although incomplete and not certified by the officer in 
charge of the consulate during the period to which they relate, are 
therefore all I can supply, and I can accept no responsibility for the 
neglect or shortcomings of mv predecessor in office. 

This whole subject has been fully reported and discussed 

84 in my correspondence with the Department of State and the 
Third Assistant Secretary during the past eight months, but 

for the information of the Treasury I may here repeat that imme¬ 
diately after taking charge of this consulate on January 17th last, 
I found many of the books and records in a condition of neglect 
and confusion. No record could be found of any quarterly returns 
since those made by Consul-general Goldschmidt for the January- 
March quarter 1898. 

I called the attention of Mr. Day to these delinquencies and, re¬ 
leasing him from all current work in the office, besought him to 
devote his whole time to the task of straightening out and complet¬ 
ing his accounts, in which I offered him the assistance of the clerks 
in this office. But Mr. Day had, previous to my arrival, carried all 
records and material relating to those accounts to his house, where 
he claimed to be working on them at night. He insisted that he 
had made and duly forwarded to the department and Treasury all 
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accounts and returns except for the April-June quarter of 1898, 
which as he stated, Consul-general Goldschmidt had directed him 
not to make. I know of no records from which the salary account 
for that quarter can ever be made. 

In my last interview with Mr. Day this morning he has reiterated 
his previous assertions that all his accounts to the department and 
Treasury have been duly rendered as hereinbefore stated ; that in 
consequence of letters received from the Treasury calling for certain 
accounts, he forwarded to his father Wm. A. Day, Esq., of Washing¬ 
ton, as one of his sureties, all retained triplicate accounts and vouch¬ 
ers pertaining thereto, and he is therefore unable to furnish anything 
further. 

86 The Treasury will understand that I have no authority over 
Mr. Day or power to compel him to sign enclosed returns, or 
do anything in respect to this matter which he does not choose to do. 

He understands fully the responsibility which he thereby assumes 
and he alone is answerable. 

It is respectfully suggested that Mr. Day Senior may be consulted 
as to what disposition he made of the triplicate returns, and that if 
possible they may be recovered as the last and only evidence upon 
which the accounts of his son can be definitely settled. 

I am, sir, your obedient servant, 

FRANK H. MASON, 

Conml-general. 

Bhiclomres. 

1. Forms 190 and 191, quarter ended September 30th, 1898. 

2. General quarterly account. December quarter 1898. 

3. Clerk hire account with 2 vouchers. “ “ 

4. Contingent expense account with 6 vouchers. Dec. quarter 1898. 

5. Accounts from the agency at Sorau. 

G. General quarterly account fractional quarter to Jan’y 16th, 1899. 

7. Clerk hire account with 2 vouchers “ “ “ “ 

8. Contingent expense account with 2 vouchers " “ “ 

9. Quarterly account from the agency at Sorau “ ‘‘ “ 

86 24980. 

Consulate-general of the United States of America at Berlin, 

Germany. 

March 4th, 1901. 

To the auditor for the State & other departments,"Washington, 
D. C. 

Sir : In reply to your letter of February 12th (J. B, K.) asking for 
certain missing vouchers pertaining to the accounts of the late 
Consul-general Goldschmidt, for the September and December 
quarters of 1897 and the March quarter of 1898,1 have to report 
as follows: 

A copy of that portion of your letter which relates to the missing 
vouchers from the consulate agency at Guben was sent to Mr. Wm. 
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B. Murphy, consular agent at Sorau—whence the Guben agency was 
removed in 1898, and I enclose herewith his reply together with such 
vouchers as he has been able to obtain. For this purpose Mr. 
Murphy made a special trip to Guben, the expense of which I shall 
repay to him, as he had duly furnished all these vouchers when the 
accounts were originally made. Very few duplicate vouchers of any 
kind pertaining to the accounts of Consul-general Goldschmidt are 
on file in this ofiBce, but the record shows that they were duly trans¬ 
mitted with his accounts for the quarters under consideration. It 
is certainly extraordinary that these vouchers, which are duly num¬ 
bered in each series, should have been lost, while others pertaining 
to the same contingent expense account seem to be in possession of 
the auditor. 

87 II. In respect to the paragraph of your letter which relates 
to the accounts of late Vice & Acting Consul-general Day for 
the June quarters 1898,1 have to say that the list of miscellaneous 
expenditures submitted by Mr. Day and enclosed with your letter, 
has been compared with the only record, now accessible, viz: the 
daily cash-book in which all fees and expenditures are entered daily 
and signed as a receipt by the consular officer in charge. This 
record is therefore official, and shows the following personal ex- 

E enditures (which are checked in red ink on the returned list) to 
ave been made from fees collected during the June quarter of 1898: 


May 21 Carfare.m’ks... .20 

“ 23 car fare 30. cab hire 11.60. 11.90 

“ 24 Postal forms. 1.80 

“ “ Matches.20 

“ 27 Car fare .30 messenger 1. 1.30 

“ 28 Car fare .40.40 

“ 31 Car fare .60. .60 

June 1 Hausmeister, salary. 30.00 

“ Car-fare.10 

4 Box... 1.80 

11 Money order to police (?). 1.16 

16 Freight...80 

20 Carfare.40 

21 “ .. .40 

22 “ .20, advertisemente 2.20. 2.40 

23 “ .40 

June 24 London Times. .60 

88 

June 27 Car fare.20 

“ 28 Gesetzblatt (law journal) .30; car fare .20.60 

“ 29 Car fare 40.40 

“ 30 Newspapers.80 


M. 66.26 

Equivalent.. $13.38 

8—1692a 
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As I have repeatedly explained, all the vouchers and papers per¬ 
taining to the accounts of Mr. Day while in charge of this office 
were taken by him to his house before my arrival; he persistently 
refused to return them or make any record of his accounts, and ex¬ 
cept the cash-book from which the foregoing items are copied, no 
record exists here of the contingent expenditures for that period. 
Mr. Albrecht, the messenger, is in Germany, but his present address 
is unknown to me. He undoubtedly received the salary which is 
charged in the enclosed list under date of May 27th. Duplicate 
vouchers for the salaries of Mr. Haupt, Mr. Hasper and the janitor 
have been already forwarded to the auditor, and no further voucher 
pertaining to these accounts can be obtained. 

III. The letter addressed to Mr. Chas. H. Day, in care of this 
office is herewith returned with the information that his present 
address is unknown to his wife or to any one at this consulate. He 
left Berlin in the spring of 1900, and was last heard of in December 
last at Chicago. The only means I can suggest for obtaining his 
addre^ would be through his father, who resides in Washington, 
and whose address can be ascertained through Mr. Cridler, Third 
Assistant Secretary of State. 

I am, sir. 

Very respectfully, FRANK H. MASON, 

Consul-general. 

Eight enclosures. 

89 24981. 

Consulate-general of the United States of America at Berlin, 

Germany. 

December 13th, 1900. 

To the honorable auditor for the State and other departments, 

Washington, D. C. 

Sir : I have the honor to acknowledge receipt of your letter of 
November 1st (J. B. K.) requesting me to supply certain returns 
and accounts from this consulate pertaining to the period from 
April 1st 1898 to January 16th 1899, during which time the late 
Consul-general Goldschmidt and Vice & Deputy Consul-general 
Charles H. Day, were alternately in official charge. In compli¬ 
ance with your request I have prepared the specified returns and 
they have been authenticated by me under official seal in so far as 
I am able to certify that they are correct copies from the I'ecords 
of this office, and they are herewith transmitted. 

It will be remembered that during the April-June quarter of 
1898, Mr. Day was in charge of the office from April 1st to 23rd, 
inclusive and from April 28th to 30th, while Consul-general Gold¬ 
schmidt was absent on a tour of inspection of the consulates in this 
supervision, and again from June 3d. to 30th, inclusive while Mr. 
Goldschmidt was at his home in Berlin, seriously ill. The record 
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of Treasury fees (form 102) has therefore been divided to correspond 
with these fractional portions of the June quarter as follows: 

90 


1998, April 1 to 23(1 incl. Mr. Day in charge. Fees collected. $631.50 

“ “ 24 to 27 “ Mr. Goldschmidt “ “ 122.50 

“ “ 28 to 30 “ Mr. Day “ “ 155.00 

“ May 1 to June 2“ Mr. Goldschmidt “ “ 1,088.00 

“ June 3 to 30 iucl. Mr. Day “ “ 1,247.50 


Total. $3,244.50 


of which $2,034 belong to the administration of Mr. Day, and 
$1,210.50 to that of Mr. Goldschmidt. 

From July 1st 1898 until January 16th, 1899, when this office 
was turned over to me, Mr. Day was continuously in charge, and 
the record of Treasury fees for that period is made in accordance 
with that fact. 

There are likewise transmitted herewith in accor-ance with your 
request, statements of the record of notarial and other unofficial 
services (form 169) by quarters, for the period from April 1st 1898 
to January 16th, 1899—except the quarter ended September 30th 
which is not asked for by your letter,—and also the account for 
clerk-hire and contingent expenses for the June quarter of 1898, 
together with duplicate vouchers for office rent, clerk and messenger 
hire, janitor etc., for the said quarter, as far as such vouchers can 
possibly be obtained. 

Hoping that these may be found sufficient for your purpose, 

I remain, sir. 

Very respectfully, FRANK H. MASON, 

Consul-general. 

Enclosures as above designated. 


91 (24981.) 

I 

Consulate General of the United States of America, Berlin. 

% 

June 29th, 1898. 

To the honorable the auditor for the State and other departments. 
Treasury Department, Washington, D. C. 

SiK: Having been granted a leave of absence in instructions No. 
40, March 9,1898, for sixty days, by the Department of State, I have 
to inform you that I will enter upon the same on the 1st proximo. 

The consulate general will be in charge of Vice <fe Deputy Consul 
General Charles H. Day during my absence. 

Respectfully yours, 

JULIUS GOLDSCHMIDT, 

Consul Gen&i'al, 
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92 (24981.) 

I, Charles H. Day, vice & deputy consul general of the United 
States at Berlin, Germany, do hereby waive any and all claims to 
the salary of the oflSce of United States consul general at Berlin 
while acting in the place of the consul general, Mr. Julius Gold¬ 
schmidt, while on his leave of absence. 

CHARLES H. DAY, 

Vice & Deputy Consul General of the United Slates 

of America at Berlin. 

(Enclosure in dispatch of Goldschmidt, No. 61, of June 29,1898.) 

93 Treasury Department, Office of Auditor for the State and 

Other Departments. 

J. B. K. 

Washington, March 30,1901. 

Charles H. Day, Esq., late U. S. vice consul-general at Berlin, care 
Department of State, Washington, D. C. 

Sir : Your accounts have been settled as follows: 

Cert. #24976, salary and fees, from July 1 to October 25, 

1898, and from November 3, 1898 to January 16, 1899, 
including the returns from Guben agency from July 1 
to September 28,1898 and returns from Sorau agency 
from October 1 to 25,1898 and from November 3,1898 
to January 16,1899, balance found due from you.|3,575.21 

Balances have been found due to you which will be 
transferred to your credit on account of consular fees, for 
the fiscal year 1899 as follows : 

Cert. #24977, contingent expenses, July 1,1898 


to January 16, 1899.$1,250.48 

Cert. #24978, clerk hire,same period. 652.32 


Cert. # 24975, salary as consular clerk, from July 
1 to Aug. 29,1898 from October 26 to Novem¬ 
ber 2, 1898, and from .January 17 to April 17, 

1899, balance found due to you $374.45 from 
which $99.96 will be transferred to the credit 
of Mr. Frank H. Mason, U. S. consul-general 
at Berlin, $185.82 to the credit of Mr. Julius 
Goldschmidt, late U. S. consul-general at 
Berlin, that being the amount paid to you 
by them as per your receij^ts filed with the 
accounts, and the residue will be transferred 

to your credit as explained above. 88.67 

-1,991.47 


Net balance due from you on account of fees 


$1,583.74 
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94 Net balance due from you brought forward 
Balance per your accounts. 


Difference. 

Thus explained: 

1. Your overcharge for salary. You have charged 

$2058.08 whereas under the terms of your agreement 
with the consul-general you waived all claim to 
salary during his statutory leave of absence with 
pay which expired on August 29,1898. You have 
therefore been given salary as consular clerk 
from July 1 to August 29,1898 as vice consul gen¬ 
eral from August 30 to October 25,1898, the date 
on which the consul general returned to his consu¬ 
late general, as consular clerk from October 26 to 
November 2 1898, the date on which the consul- 
general died, and as vice consul-general from No¬ 
vember 3,1898 to January 16,1899, Mr, Mason 
having assumed charge as consul-general on Jan¬ 
uary 17,1899. Total salary allowed to you as vice 
consul-general is $1438.66. Debit difference. 

2. Amount daimed in your accounts as salary paid to 

Julius Goldschmidt as consul-general not allowed 
in this settlement because there is no record evi¬ 
dence on file showing that Mr. Goldschmidt ever 
acknowledged the receipt of the amount claimed 
by you to have been paid to him. 

3. Your under credit of fees for the December quar¬ 

ter 1898. You have credited $3300.00 but your 
transcript from the fee book shows that you col¬ 
lected $3324.50. Debit difference. 

4. Surplus fees collected at Guben agency from July 1 

to August 29,1898 not credited to you in this settle¬ 
ment because you waived your right to the compen¬ 
sation of the consulate-general, which includes the 
compensation from the agency, during the statu¬ 
tory leave of absence of the consul-general with 

pay. 

5. Your overpayments resulting from errors in comput¬ 

ing foreign currency as fdlows: 

Voucher 1. September quarter, 1898... $ .08 
Vouchers 13,14,15. Sept, quarter, 1898. . 01 
Vouchers 22,23,24. “ “ 1898. .01 

Voucher 1. December quarter, 1898. 08 

Voucher 2. December quarter, 1898.... 5.29 

Voucher 1. March quarter, 1899. 2.38 

Voucher 8. March quarter, 1899. 1.07 


65 

1,583.74 

$1,583.74 


$619.42 

789.86 

24.50 

90.00 


8.92 
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6. Your charge for railroad guide book suspended for a 
receipted voucher, the receipt having Been omitted 


from the voucher on file. .48 

Forward.$1,533.18 


95 Brought forward 


1,533.18 


7. Your charge for cab hire, voucher 26 September 

quai'ter, 1898, suspended for an itemized statement 
of the amount expended, vouchers covering the 
same or your affidavit showing why th^y cannot 
be furnished. 

8. Your charge for stationery and printing, December 

quarter 1898, suspended for vouchers properly ex¬ 
ecuted or your affidavit showing why the same 
cannot be furnished. No vouchers appears to have 
been furnished wdth the account. 

9. Your charge for freight and duty on official supplies 

suspended for same j*easons as given in item 8, 
above. 

10. Your charges for repairing clock,'voucher 8, rent of 

telephone, voucher 9, use of long distance telephone, 
voucher 10, and rent of clock, voucher 12, Decem¬ 
ber quarter, 1898, suspended for same reasons as 
given in item 8 above. 

11. Your charge for traveling expenses, voucher 19, sus¬ 

pended for an itemized statement and vouchers 
covering amount charged or your affidavit setting 
forth the reasons why the same cannot be fur¬ 
nished . 


12. Charge for cab hire, voucher 25, December quarter, 

suspended as per item 7 above. 

13. Your charge for miscellaneous outlays, voucher 28, 

December quarter, suspended as per item 11 above. 

14. Amount charged by you, March quarter, 1899, sus¬ 

pended as per item 8 above, as follows: 

For stationery, voucher 2. 10.09 


For newspapers, voucher 4. 1.19 

For rent of clock, voucher 5. 1.43 


For telegrams, voucher 10. 


8.92 


15. Your charge for internal revenue stamp on a lease, 

voucher 6, March quarter, 1899, suspended for an 
explanation stating what the lease covered and the 
necessity for a revenue stamp. 

16. Your charge for cab hire, March quarter, suspended 

for same reasons as given in item 7 above. 


31.80 

232.39 

7.95 

13.08 

28.94 

29.66 

9.52 

21.63 

.71 

3.33 
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17. Your draft on the Secretary of State dated April 16, 

1899, paid and charged to you in this settlement 

but not credited by you. 150.00 

Forward ..$2,062.19 

90 Brought forward. 2,062.19 


18. Your short remittances as follows: Your ac¬ 
count current for the quarter ending Dec. 31, 
1898 shows that you made a remittance to 
the London bankers of $789.92, but they 
have only given you credit with $785.33. 


Debit difference. 4.59 

Your account current from Jan’y 1 to 16, 1899 
shows that you remitted $272.04, but the 
bankers have only given you credit with 
$230.05 Difference... 41.99 ‘ 


- 46.58 

19. Your overcharge for clerk hire from Jan’yltol6, 

1899. Your vouchers show that you paid $52.32, 
the amount that has been allowed to you in this 
settlement. You have charged 53.33, in your ac¬ 
count current. Debit difference. 1.01 

20. Amount charged in your account for salary as consular 

clerk from July 1 to 11,1898, allowed in the settle¬ 
ment of your account for salary as such consular 
clerk but transferred to the personal credit of Mr. 

Julius Goldschmidt as consul-general at Berlin as 
explained above because you acknowledge in your 


account current rendered as consular clerk that the 
same had been received by you from Mr. Gold¬ 
schmidt... 35.88 

21. Amount received by you as consular clerk from the 
consul-general Mr. Frank H. Mason, as per your 
receipts to him transferred to the credit of Mr. 

Mason but not credited in your accounts. 99.96? 


Less : 

A. Your error in transcribing voucher 29, Sep¬ 

tember quarter 1898. The vouchers show 
that you disbursed $49.98 whereas you 
have charged the same in your account 
current as $49.42 Credit difterence. 

B. Your undercharge by reason of error in com¬ 

puting vouchers 14,15,21 and 26, Decem¬ 
ber quarter 1898, and voucher 7, March 
quarter, 1899. 


$2,245.62 

$ .56 

1.04 
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C. Your error in footing account-current, De¬ 

cember quarter, 1898. 20.00 

D. Salary allowed to you as consular clerk for 

the quarter ending June 30,1898, $300.00, 
not claimed by you, less $149.94 amount 
received by you from the official fees 
of the consulate-general as shown in 
your statement of official expenditures 

Forward. $21.60 $2,245.62 

97 Brought forward. 21.60 2,245.62 

sworn to before the consul-general, Mr. 

Mason on Jan’y 19,1899. The amount 
shown to have been received by you from 
the fees of the consulate-general collected 
during the June quarter, 1898, viz., 

$149.94, has been transferred to the credit 
of Mr. Goldschmidt and the remainder to 


your credit and hence the credit item in 
your favor of.. 150.06 

E. Your over remittance for the Sept, quarter, 

1898. 13 

F. Your overcredit of official fees from January 

1 to 16,1899. You have credited $572.00 
when the record of official fees shows that 
you only collected $570.50. Credit differ¬ 
ence. 1.50 


6. Amount allowed to you in this settlement for 
salary as consular clerk from July 1 to 
Aug. 29,1898, from Oct. 26 to Nov. 2,1898 
and from Jan’y 17 to April 17,1899, not 
claimed in your account. You have been 
allowed $524.45 whereas you only ren¬ 
dered accounts for and claimed $35.88. 

Creditdifterence. 488.57 

H. Your undercharge in account-current, Sep- 
• tember quarter, 1898, for salary as con- 
sularclerk. You claimed in salary account 
$35.88 but you entered the amount in your 
accoun t of salary and fees as $35.86. Credit 

difference..02 

- 661.88 

Explained difference. $1,583.74 

Cert. # 24974, contingent expenses, for the June quarter, 1898 
balanced. 

Cert. # 27096, salary as consular clerk, for the quarter ended 
June 30,1898, balanced. 
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I have now to request that you remit the above net balance found 
due from you, viz.^ $1588.74, to the Tfeasuref of the IJDited Stat^ 
for deposit to your personal credit on account of consular fees for 
the fiscal year 1899, in order that your accounts as U; S. Vide ddfi&Ul- 
general at Berlin, Germany, may be balanced aiid closed. 

Respectfully, ERNST G. TIMMEj AudUw. 

W. P. A. 

98 Designation of Transcript. 

Filed June 1,1905. 

Id the Supreme Court of the District of Columbia. 

United States ) 

ri. > Law. No. 44918. 

William A. Day et al. ) 

The clerk will include the following in the transcript of the record 
for the Court of Appeals: 

1. Declaration. 

2. Defendants’ first and second pleas. 

3. Joinder of issue. 

4. Leave to amend declaration and amendment. 

5. Verdict and judgment. 

6. Bill of exceptions. 

MORGAN H. BEACH, 

Attorney of the United States in and 

for the District of Columbia. 

Service of copy of above acknowledged this 25th. day of May, 1906. 

HENRY E. DAVIS; 
Attorney for Defendants, Appellees. 

99 Order Extending Time to File Transcript. 

Filed June 26,1906. 

In the Supreme Court of the District of Columbia. 

United States of America ) 

vs. > At Law. No. 44918. 

William A. Day bt al. J 

On motion of attorney for the plaintiff, it is, this 26th day of June, 
A. D. 1905, ordered that the time for the filing of the transcript in 
the Court of Appeals in this case be and it is hereby extended to the 
first day of August, A. D. 1905. 

ASHLEY M. GOULD, 

Associate Justice. 
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70« THE UNITED STATES OF AMERICA VS. WILLIAM A. DAY ET AL. 


100 Supreme Court of the District of Columbia. 

United States of America, I . 

District of Columbia, J * 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
99, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of tnis 
transcript in cause No. 44,918 at law, wherein The United States of 
America is plaintiff, and William A. Day and Nicholas E. Young 
are defendants, as the same remains upon the files and of record in 
said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 26th. day of July, A. D. 1905. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1592. The United States of America, appellant, vs. William A. D&j 
d al. Court of Appeals, District of Columbia. Filed Jul- 27,1905. 
Henry W. Hodges, clerk. 
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JANUARY TERM, 1906. 


No. 1592. 


THE UNITED STATES OF AMERICA, Appellant, 

vs. 

WILLIAM A. DAY and NICHOLAS E. YOUNG. 


BRIEF FOB THE UNITED STATES. 


STATEMENT. 

This is an action of debt brought by the United States 
against ti)e appellees as sureties upon the bond of one 
Charles H. Day as vice and deputy consul general of the 
United States at Berlin. The declaration alleged the failure 
of the principal in the bond to account for $1,583.74 (R., 1,3). 
The defendants pleaded performance, issue was joined, and 
a trial was had, resulting in a verdict for the plaintiff for 
$116.09, with interest (R., 3, 4). A motion for a new trial, 
made by the United States, was denied, and judgment was 
entered on the verdict, from which this appeal is taken 
(R., 6). 





The errors which will be assigned here go to the admis¬ 
sion and rejection of certain evidence and to the rulings of 
the court on the prayers. 

Charles H. Day was appointed a consular clerk in the 
consular service of the United States April 15,1892, and in 
1894 was ordered to clutv at Berlin, where he remained until 
his resignation, in 1899, at which time his annual salary as 
such clerk was $1,200 (R., 6-8). 

On November 22,1897, he was appointed to the offices of 
vice and deputy consular general at Berlin, in which capacity 
he gave the bond sued on (R., 6, 24, 25). 

From 1897 until his death, in November, 1898, one Julius 
Goldschmidt was consul general at Berlin at an annual 
salary of $4,000. 

The determination of the questions here involved de¬ 
pends upon the construction of certain of the Revised Stat¬ 
utes and of the Consular Regulations promulgated in 1896 
under section 1752 of the Revised Statutes of the United 
States, which have the force of law and of which the court 
will take judicial'notice. 

From section 1674 of the Revised Statutes and paragraph 
18 of the Regulations it appears that Day acted as deputy 
consul general both when his superior officer was present 
and absent from his office or jurisdiction, but that he re¬ 
ceived no compensation for his work in that capacity. 

As vice-consul general. Day acted in the place and stead 
of his superior officer only when the latter was absent from 
his jurisdiction (Con. Reg., par. 17,19; sec. 1674, R. S. U. S.). 

During such absence, unless some other agreement was 
made between them, the salary of the consul general was 
equally divided between that official and Mr. Day, his vice- 
consul general (Con. Reg., par. 506, 571). In this event, of 
course, Day did not receive his salary as consular clerk 
(Reg., 508). 

The vice-consular officer might, at his option, waive any 
claim to the compensation of his superior while acting in the 
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latter’s place (Reg., par. 571), in wliich event the vice-oflScer 
would receive during tliat period any salary to which he 
might otherwise be entitled—in the present case that of con* 
sular clerk. 

However, section 1742 of the Revised Statutes provides 
that no consular officer shall receive salarv for the time 
during which he may be absent from his post beyond the 
term of sixty days in any year (which is held to mean cal¬ 
endar year). Hence, whenev^er a consular officer exceeds 
this period of leave, the law gives his salary to the vice¬ 
officer during sucli excess, irrespective of any agreement, 
and the latter must, of course, forego any other salary to 
which he might be entitled. 

Article XXVH of the Consular Regulations prescribes the 
accounts and returns to be made and sent by the various 
consular officers to the Secretary of State and to the auditor 
for the State and other Departments. 

From paragraph 536 it appears that all accounts, with 
certain exceptions, with which we are not here concerned, 
must be rendered at the close of each calendar quarter. 
Section 12 of the act of August 1,1894 (2 Supp. R. S., 217), 
provides that all quarterly accounts must he mailed to the 
proper officer at Washington within twenty days after the 
period to which they relate, while section 1734 of. the Re¬ 
vised Statutes of the United States provides that any con¬ 
sular officer who willfully neglects to render true and just 
quarterly accounts before the expiration of the next suc¬ 
ceeding quarter shall be deemed guilty of embezzlement. 

Paragraph 565 of the Regulations requires that each 
salary account be accompanied by a certificate in a given 
form showing the absence of the officer from his post during 
the quarter. 

Paragraph 571 of the Consular Regulations provides that 
when a vice-officer has charge of an office he shall render 
separate accounts in his own name covering such period, 
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and lie is personally chargeable with the fees collected while 
he is so in charge. 

Paragraph 567 of the Regulations provides that the fees 
collected during each quarter will be applied to the pay¬ 
ment of the compensation of the consular officer and to cer. 
tain other authorized accounts, and that if after the pay¬ 
ment at the close of each quarter of the several accounts 
mentioned in the foregoing paragraph there still remains in 
the hands of the consul a surplus, he shall deposit the same ” 
with the Treasurer of the United States or the United States 
bankers in London, “ taking a receipt, which must accom¬ 
pany his next salary account.” 

From the bill of exceptions it appears that in March, 1898, 
Julius Goldschmidt, the consul general in Berlin, was granted 
leave for sixty days, to be availed of some time during this 
calendar year. 

On June 29,1898, he notified the Secretary of State and 
the auditor for the State Department that he would go on 
leave July 1, and forwarded with his dispatch an undated 
waiver of Day of claim to any part of the consul general’s 
compensation during the latter’s leave (R., 63, 64). Gold¬ 
schmidt returned to Berlin October 26, where he died No¬ 
vember 2,1898 (R., 9). 

Day was in charge admittedly as vice-consul general 
from July 1 until Goldschmidt’s successor in office quali¬ 
fied, on Januar}' 16 following (R., 9), with the exception of 
the few days in October and November when Goldschmidt 
was in Berlin, when, it is the contention of the Government, 
Day was acting as deputy consul general. If Day was in 
charge of the office during any period prior to July 1,1898, 
it is the contention of the Government that he acted then as 
deputy and not as vice consul general. 

Goldschmidt did not render any accounts for the Juno 
quarter, 1898, or for any subsequent period (R., 6). 

Day did not render any account for any part of the June 
quarter, but did render accounts for the September and De 
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cember quarters and for a part of the March quarter follow¬ 
ing (R., 6). 

In his September account Day charged himself with the 
fees collected during that quarter, and credited himself 
among other items, with $670.32, which he claimed to have 
paid Goldschmidt as the latter’s salary for May and June of 
the preceding quarter, and with $119.54 salary to the same 
person for the first eleven days of July (R., 31). Day sup¬ 
ported these claims by receipts signed, not by Goldschmidt 
himself, but by his wife, which were received in evidence 
over the objection of the Government (R., 9). Mrs. Gold¬ 
schmidt admitted to the State Department that she had 
signed these receipts, but asserted that they had been im¬ 
properly obtained from her and that she had not received 
the money (R., 7, 17). 

In the same account Day claimed salary as vice-consul 
general at the rate of $4,000 per annum from the 11th day 
of July, and made no claim for his salary as consular clerk 
after that date. 

In his December account Day claimed salary at the same 
rate for the entire quarter, including the eight days before 
Goldschmidt’s death, when the latter was in Berlin (R., 32). 

If Goldschmidt’s leave had begun July 1, it would have 
expired August 29, and under his waiver Day would not 
have been entitled to salary at the higher rate until the 30th 
of August. 

In none of his accounts did Day explain why he claimed 
the salary of his superior from the 11th of July, nor was any 
reason for this claim presented in any way to the auditor. 
Day failed to support a number of his other claims for 
credits by proper vouchers, notwithstanding several unsuc¬ 
cessful attempts made by the auditor to procure them. 

Accordingly the auditor, in settling Day’s accounts March 
31,1901, disallowed his claims for the items of $670.32 and 
$119.54 salary as paid to Goldschmidt, and his claim for 
.salary at $4,000 from July 12 to August 29 and from Octo- 
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ber 26 to November 2, but allowed instead salary as cousu* 
lar clerk during tiie lust-mentioned periods. He also dis¬ 
allowed some other items not supported by vouchers, making 
the total amount due the United States $1,583.74 (B., 64). 
Neither Day nor his sureties having paid this amount, this 
suit was brought. 

At the trial the United States introduced iu evidence a 
transcript of the accounts of Da}' showing the balance due 
the United States its above (R., 27). 

For the defendants Day testified that Goldschmidt was 
absent from Germany five days in February, 1898, and 
was sick at his home from Mav 14 to 18 and from May 20 to 
June 29,1898, on which day he left Berlin for Bad Nauheim, 
which was beyond the territorial limits of his consulate gen¬ 
eral ; that during these periods Goldschmidt was too sick to 
perform the duties of his office, and that he, Day, was in 
charge of the office, and that counting these periods as part 
of Goldschmidt’s annual leave that would expire on July 
11; that he, Day, had failed to render accounts covering the 
periods in May and June, when he was in charge of the 
office at the express direction of Goldschmidt, and that also, 
at the latter’s direction, he hud turned over to Mr. Gold¬ 
schmidt all fees collected by him during the June quarter, 
and that he had paid Goldschmidt’s salary from May 1 to 
July 11 out of the official fees collected during the September 
quarter, notwithstanding tiie fact tliat during the June quar¬ 
ter he had collected official fees exceeding $1,600, while ins 
official expenditures during the same period were within 
$800. 

Day also testified that he had paid a number of items, ag¬ 
gregating $379.49, which had been disallowed. He produced 
proper vouchers in support of their payment, and no objec¬ 
tion was made by the United States to their allowance by 
the jury (R., 8-13). 

Day produced two receipts—one for $670.32 and the other 
for $652.17—signed “ Julius Goldschmidt, per Mrs. Ida W. 


f 
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Goldschmidt,” which he gave ia evidence in support of his 
assertion that he had made the payments to Goldschmidt. 
To their admission tlie Government objected on the ground 
that they were not signed by Goldschmidt and that it did 
not appear that they were signed during Goldschmidt’s 
life (R., 9). 

In rebuttal tlie Government proved that both the State 
Department and the Treasury Department had always con¬ 
strued the expression ** absent from post,” as used in section 
1742 of the Revised Statutes, to mean physical absence from 
the territorial jurisdiction of the office (13); that Gold¬ 
schmidt had sent to the auditor the usual certificate of non¬ 
absence for the March quarter, and said certificate was 
produced and ofiered in evidence, but was rejected by the 
court, and an exception was duly taken (14). The Govern¬ 
ment also gave evidence that the auditor in settling Day’s 
accounts had before liim nothing to sliow that Goldschmidt 
was absent from Berlin in the March or June quarter, and 
produced certain correspondence, on file in the State De¬ 
partment, from the Berlin consulate general during the dis¬ 
puted periods, all signed by Goldschmidt; that Day had 
disobeyed the Consular Regulations in not rendering ac¬ 
counts to the Government for the periods in May and June 
during which he claimed to have been in charge of the 
office, and that if Day had properly performed his duty and 
rendered such accounts the question of the expiration of 
Goldschmidt’s leave would have been considered by the 
auditor (16). 

The Government also produced evidence tending to show 
that Day had received the sum of $150 salary as consular 
clerk from Mav 15 to June 1, with which he had not been 
charged in the settlement (13). 

At the close of the testimony the Government requested the 
court to charge that Goldschmidt was not absent from his post 
while he was in Berlin, even though he was ill, and that such 
time was not to be deducted from his leave (prayer 9,R.,21) 
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that, it appearing that the excess of fees over expenditures 
collected .by Day during the June quarter was more than 
enough to pay Goldschmidt's salary for May and June, Day 
should have paid it out of such excess, and that his sureties 
were not entitled to credit for the amount of such salary if 
it was paid out of the September fees (prayers 6, 7, R., 20), 
and that, if the jury believed that because of Day’s failure 
to render the accounts required by the Consular Regulations, 
salary had been paid to Goldschmidt for any period to which 
Day might otherwise have been entitled, he was estopped by 
his conduct to claim salary for any such period (prayer 13, 
R., 22). 

The court refused all of these requests, and in two prayers 
of the defendants instructed the jury that the defendants 
were entitled to credit for any amounts paid by Day to 
Goldschmidt which had not been allowed by the accounting 
officers, and that the words “ post of duty ” meant the “office 
at which the consular duties are performed,” and that if 
Goldschmidt was absent from that office such absence 
counted against his leave (R., 22). 

The jury found a verdict for $116.09, with interest from 
April 1,1899 (4). 

The following figures show the theory on which the jury 
proceeded: 


While the amount sued for was.$1,683.74 

Certain credits proved at the trial of.. 379.49 


Reduced this claim to.$1,204.25 

Adding to this. 149.94 


Day’s salary as consular clerk from May 15 to June 
30, not charged against him, makes the total 
claim of the United States.$1,354.19 
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The defendants claimed credit for three items: 

1. Salary paid Goldschmidt July 1 to 11...$119.54 

2. Salary paid Goldschmidt May 1 to June 

30. 670.32 

3. Diiference between salary of consul gen¬ 

eral claimed by Day from July 12 to 
August 29 and from October 26 to No¬ 
vember 2 and salary of consular clerk 


allowed him during that period. 448.00 

Total credits.. 1,237.86 

I 

Balance due United States. $116.25 


It is clear that the jury allowed the defendants credit for 
each item claimed by them and charged them with Day's 
salary as consular clerk from May 15 to June 30. 

ASSIGNMENT OF ERRORS. 

The court below erred : 

1. In refusing to construe the words “ absence from his 
post,” as used in section 1742 of the Revised Statutes of the 
United States, to mean absence from the territorial jurisdic¬ 
tion of the consulate general and in rejecting the Govern¬ 
ment’s ninth prayer. 

2. In instructing the jury that the defendants, appellees, 
were entitled to credit for the sums of $670.32 and $119.54 
if the jury found that said sums were paid by Day to Gold¬ 
schmidt out of the fees collected during the September 
quarter. 

3. In admitting in evidence the receipts for $670.32 and 
$652.17 signed by Mrs. Goldschmidt. 


V 







4. In rejecting the certificate of non-absence of Julius 
Goldschmidt for the March quarter, 1898. 

5. In rejecting the Government’s thirteenth prayer and 
in refusing to liold that the appellees were estopped by the 
conduct of Day from claiming credit for salary for the latter 
as vice-consul general before August 29, 1898. 


ARGUMENT. 

I. 

The court erred in instructing the jury that the 
words “ post of duty ” mean the “ office at which the 
consular duties are performed” (defendants’ first 
prayer, R., 22) and in refusing to instruct them that 
these words mean ” consular district.” and that the 
consul general was not absent from his post when¬ 
ever physically in that district ” (plaintiff’s prayer 9, 
R., 21). 

This question depends upon the proper construction of 
section 1742 of the Revised Statutes of the United States 
already referred to, the language of which is as follows: 

“ No diplomatic or consular officer shall receive salary for 
the time during which he may be absent from his post, by 
leave or otherwise, beyond the term of sixty days in any one 
year.” 

An examination of the statutes from which this section 
was taken may aid us in understanding its meaning. 

Sec. 8 of the act of March 1,1855 (10 Stats., 623), provides : 

That no envoy extraordinary ♦ * ♦ consul or com¬ 

mercial agent shall absent himself from the country to which 






he is.accredited or from his consular district for a longer 
period than ten days without having previously obtained 
leave from the President of the United States, and that 
during his absence for any period longer thau that time, 
either with or without leave, his salary shall uot be allowed 
him. 

Sec. 19, act of August 18,1856 (11 Stat,, 59): 

That no such officer as is mentioned in the fourth 
[which includes consuls, etc.] section of this act shall 
* * * be absent from i)is post, or the performance of his 

duties, for a longer period than ten days at any one time with¬ 
out the permission of the President. And no compensation 
shall be allowed for the time of any such absence in any 
case except cases of sickness. 

Sec. 3, act of March 30,1868,(15 Stat., 56, 58): 

That no diplomatic or consular officer shall receive salary 
for the time during which he may be absent from his post 
by leave or otherwise if such absence shall exceed 60 days 
in any one calendar year. 

Sec. 2, act of March 3, 1869 (15 Stat., 321): 

That no diplomatic or consular officer shall receive salary 
for the time during which he may be absent from his post, 
(by leave or otherwise) beyond the term of sixty days in’ 
any one year. 

Sec. 1741, R. S. U. S.: 

♦ ix * consul general * * * mentioned in 
Schedules B and C shall be absent from his post or the per¬ 
formance of his dut}’^ for a longer period than ten days at 
any one time without the permission previously obtained of 
the President. 

Act of June 17,1874: 

That no * * * consul general * * * shall be 

absent from his post, or the performance of his' duties, 
for a longer period thau ten days at any one time without 
the permission previously obtained of the President. And 
no compensation shall be allowed for the time of any such 
absence in any case except in case of sickness. ■' 
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From such examination of the foregoing statutes, wliich 
seem to be all in any way bearing on this subject, we re¬ 
spectfully submit that Congress has clearly used in the later 
laws the expression “absent from his post” as synonymous 
with the expression used in the earlier act of 1855, “ absent 
* * * from his consular district.” 

This construction has always been followed by the State 
Department, as is evidenced by the Consular Kegulations 
prescribed by the President December 31,1896, under the 
provisions of section 1752 of the Revised Statutes. 

Paragraph 5 of these Regulations, quoting section 1690, 
Revised Statutes of the United Stales, establishes a consulate 
general at Berlin, and paragraphs 6, 7, and 10 prescribe its 
consular and supervisory jurisdiction. The location of his 
office is left to the consular officer by paragraph 61, but by 
the succeeding paragraph he is expected to live in the town 
in which his office is located, and must live in the district, 
and while he mav have stated office hours, he should be 
ready and willing to perform the duties of his office at any 
time (par. 63). 

Paragraph 565 provides that each quarterly account ren¬ 
dered by the consular officer shall be accompanied by a cer¬ 
tificate showing how many days the officer has been absent 
from his post and duty during the quarter, and the form 
prescribed (form 113, R., 24) reads: “ I certify I have not 
been absent from my consular district.” 

In addition to these Regulations the witness Kinnear gave 
positive testimony at the trial that the Treasury Depart¬ 
ment had always construed the expression “ absent from 
post” to mean “absent from the consular district” (R., 13). 

Rulings to this effect have frequently been made by the 
auditors. 

See Fiftlj Auditor’s Report No. 157,980. 

J6. No. 157,408. 

Mills’ case, 3 Compt. Dec., 377. 
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Tliis construction, for so many j’ears given to an act of 
Congress by the two Executive Departments charged with 
its execution, is entitled to great weight, and, unless clearly 
erroneous, ought to be followed by the courts. 

U. S. V8. Finuell, 185 U. S., 236. 244. 

U. S. V8. Johnston, 124 U. S., 236, 253. 

U. S. V8. Moore, 95 U. S., 763. 

U. S. ex rel. Wedderburu vs. Bliss., 12 App. Gas. 
D. C., 485. 

Tlie lower court, in passing upon this question, relied 
upon the opinion of the Attorney General rendered May 21, 
1868, respecting the operation of section 3 of the act of 
March 30,1868, heretofore quoted, 12 Ops. A. G., 410. In 
that opinion, after reviewing the former statutes, the Attor¬ 
ney General said: 

“Such being the law and practice when the recent statute 
took effect, I am of opinion that its true intent and meaning 
are to disallow the salary in all cases of absence, including 
cases of sickness as well as cases of leave, where, in any one 
year, the oflScer shall already have enjoyed absence, with 
salary, equal to sixty days of time, whether that maximum 
be composed of several intervals of absence, or be a part or 
the whole of a continuous absence.” 

Upon a careful consideration of this opinion it is manifest 
that it do'es not apply to the point under discussion. The 
question here is. What is absence from the post? The At¬ 
torney General nowhere attempts” to define such absence; he 
merely says that all absences from the post, whether due to 
sickness or otherwise, are to be charged to the sixty days, 
and that when the oflBicer has had sixty days’ leave, whether 
taken at one time or at dififerent times, he can have no more 
leave with pay. 

This opinion has been followed ever since by the State 
and Treasury Departments, but it has never been held by 
them to define absence from the post of duty. 
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The departmental construction of tliis statute is not clearly 
erroneous. 

“ Post” is defined by the Century Dictionary as “ a fixed 
point or place ; the place where some person or thing is sta¬ 
tioned or fixed; a station or position occupied,” while 
” absent” is defined in the same dictionary as “ notin a cer¬ 
tain place at a given time.” 

The law fixes the post of the consul general at the point 
of Berlin, but not at any certain building in that place. 
Clearly the consul general is not away from his post while 
he is in Berlin. 

Any other view would tend to cojifuse and embarrass the 
accounting officers of the Government, and would compel 
them in settling every account to take evidence and de¬ 
termine whether the consular officer was late at his office in 
the mornings or whether he took too long for his lunch or 
whether, if he should happen to stay at his house for a day, 
he signed a letter or two or discussed matters over the tele¬ 
phone with his clerks or whether he was too sick to attend 
to any matter whatever; and when the accounting officers 
had decided the case on all the evidence submitted to them, 
which must necessarily be written, the courts might step in 
and, on the oral testimony of one of the parties in interest, 
upset that decision. 

In LN'nde vs. County, 16 Wall., 6,14, the statute provided 
that in case of the absence of the county judge the county 
clerk should act in his place. The supreme court said: 

“The absence spoken of is doubtless absence from the 
county seat.” 

In Skinner vs. Cowley County, 63 Kans., 567,661, the stat¬ 
ute provided that in the absence of the sheriff the probate 
judge might appoint a special sheriff. I,t was considered 
that “ absence,” as used in the statute, meant absence of the 
sheriff from the county where the process was to be served. 

In Louisiana vs. Graham, 26 La. Ann., 568, the governor 
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of Louisiana was absent for several weeks at a watering 
resort in Mississippi. The auditor refusing to allow his 
salary during such absence, he brougiit mandamus to 
compel such action on the part of the auditor. In their 
decision the court say ; 

“Article 63 says: ‘In case of impeachment of the gov¬ 
ernor his removal from oiflce, death, refusal or inability to 
qualify or to discharge the powers and duties of his office, 
resignation or absence from the State, the powers and duties 
of tlie office shall devolve upon the lieutenant governor, for 
the residue of the term, or until the governor, absent or 
impeached, shall return or be acquitted, or the disability be 
removed,’ etc. 

“Article 54 declares that the officer discharging the duties 
of governor during his administration, shall receive the com¬ 
pensation to which the governor would have been entitled. 

“ It is evident, if the lieutenant governor be authorized to 
exercise the functions of the governor during any temporary 
absence of the governor from the State, he may also, when¬ 
ever the governor is unable to attend to the duties of his 
office on account of sickness—in case ‘ of inabilitv to dis- 
charge the powers and duties of his office.’ We do not be¬ 
lieve this to be the meaning intended by the framers-of the 
constitution. The inability to discharge the duties of the 
office as well as the absence from the State, spoken of in the 
article, are such as would affect injuriously, the public in¬ 
terest. Tiie mere absence, at Pass Christian, within a few 
hours’ run of the capital, could not, by any possibility, affect 
the public interest.” 


% 




The court erred in refusing to instruct the jury that 
if the principal, Day. paid the consul general’s salary 
for May and June out of fees collected during the 
September quarter the defendants (appellees) were 
not entitled to credit for that sum. 

This matter was covered by the Government’s sixth and 
seventh prayers, both of which were refused, and which are 
as follows: 

6. If the jury find that Charles H. Day paid to Julius 
Goldschmidt or his agent the sum of $670.32 for the latter’s 
salary as consul general for the months of May and June, 
1898, and if they find that said Day was in charge of the 
consulate general at Berlin from May 21 to June 30,1898, as 
vice-consul general, and during such period collected offi¬ 
cial fees aggregating more than $1,600, and that his official 
expenditures during this time aggregated only $713.67, the 
jury are instructed that it was the duty of said Day, if he 
paid the salary of said Goldschmidt for any time during 
said quarter, to pay it out of said official fees received by 
him, and that the defendants are not entitled to credit in 
this suit for said sum. 

7. If the jury find that Charles H. Day paid to Julius 
Goldschmiat or his agent the sum of $670.32 for the latter’s 
salary for May and June, 1898, and if they find that such 
payment was made out of the fees collected by said Day 
while in charge of the consulate general at Berlin during 
the quarter ending September 30, 1898, the jury are in¬ 
structed that such payment was made without authority of 
law on the part of said Day, and the defendants are not en¬ 
titled to credit for such sum in this suit. 

The witness Day was in charge of the consulate general 
during the entire quarter ending September 30,1898, as 
vice-consul general, and collected official fees aggregating 
more than $4,000. Among his claims for credit for that 
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quarter was the one in dispute for the sum of $670.32, which 
he claimed to have paid to Julius Goldschmidt as the latter’s 
salary as consul general for the months of May and June, 
1898. 

Defendant was without legal authority to pay out of the 
moneys of the United States in his hands a debt of the 
United States to Goldschmidt. 

This proposition is settled by the Supreme Court in the 
case of Keeler vs. U. S., 9 Wall., 83. 

Keeler was postmaster at a North Carolina town b'efore 
the War of the Rebellion, and was under bond for the faith¬ 
ful performance of his duties. At the breaking out of the 
war he had in his hands $330 post-office money belonging 
to the United States. At that time the United States were 
indebted to one Columbus, a mail contractor, for postal 
services in a sum exceeditig $300, to whom Keeler had 
theretofore turned over the net proceeds of his office from 
time to time upon the orders of the Post-Office Department 
of the United States. In August, 1861, the Confederate 
Congress passed an act appropriating balances of United 
States money in the hands of postmasters to the payment of 
claims against the United States, and, in obedience to the 
order of the Post-Office Department of those States, Keeler 
paid out the sum of $330 to Columbus. At the conclusion 
of the war this suit was brought upon his bond, and the de¬ 
fendants pleaded performance. The court said, through 
Miller, J.: 

“ Can this voluntary payment to a creditor of the United 
States be pleaded to a suit on the bond ? 

“ It is hardly necessary to say that such a payment is no 
compliance with the condition of the bond. It is, therefore, 
not good under a plea of covenante or conditions performed. 
Nor can it be used as an equitable set-ofif, because it would 
produce endless confusion in the accounts of the Department, 
and lead to double payments and serious embarrassments in 
its business, if every postmaster who had Government money 
could select a creditor of the United States and pay what he 
might suppose the Government owed hini.” 
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In Beau vs. Patterson, 110 U. S., 401, the court, in consid¬ 
ering an analogous case, said: 

“ The act of March 3,1893, c. 143 (22 Stat., 631), making 
appropriations for sundry civil expenses of the Government 
for the fiscal year ending June 30,1884, made an entire 
change in the emoluments of the clerk of tliis court. Before 
that act the clerk collected the fees of his oflBce, paid the 
expenses, and kept what remained for his own compensa¬ 
tion. He was not accountable to the Government or to any 
one else for the income. The act of 1883 established a 
maximum for his annual compensation, and required him 
to pay into the Treasury all the fees aiid emoluments of tlie 
office over his salary, necessary clerk hire, and incidental 
expenses. 

* * * “As he must now account to the Treasury for the 

fees and emoluments of his office, be may demand payment 
in advance. * * * 

“As the law now stands the fees and emoluments of the 
office belong to the Government, subject only to the pay¬ 
ment of the annual salary of the clerk, necessary clerk hire, 
and incidental expenses, and the clerk is the collecting agent 
for the Government.” 

Under the law thus laid down the defendants were not 
entitled to credit for this sum unless Day had instructions 
from the United States to pay over the money to Gold¬ 
schmidt. 

It is not claimed that Day had any special direction to 
that effect. 

We are then relegated to the statutes and Consular Regu¬ 
lations, which are Day’s instructions in the matter. 

These regulations were adopted pursuant to section 1752, 
Revised Statues of the United States, and have the same 
force as law. 

U. S. vs. Eliason, 16 Pet., 291, 302. 

Gratiot vs. U. S., 4 How., 80,117. 

Ex parte Reed, 100 U. S., 13, 22. 
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Said section 1752, Revised Statutes, concludes: 

' “ It shall be the duty of all such officers to conform to such 
regulations, orders and instructions.” 

Section 1745 of the Revised Statutes authorizes the Pres* 
ident to prescribe the rates of consular fees and to' deter- 
mine what are official services. 

Section 1746 declares that the fees shall be collected in 
coin. 

Section 1747. All fees collected by the consuls general, 
consuls, and commercial agents mentioned in Schedules B 
[which included Berlin] and 0, and by vice-consuls and 
vice-commercial agents appointed to perform their duties or 
by any other persons in their behalf, shall be accounted for 
to the Secretary of the Treasury and held subject to his 
draft or other directions. 

Section 1727 provides that every consular officer shall reg¬ 
ister in a book all fees received by him, and 1726 and 1728 
provide for returns of the fee book to be made under oath. 

Section 1724 provides that an officer failing to collect offi¬ 
cial fees shall be liable for the amount thereof to the Gov¬ 
ernment, while section 1734 provides : 

“ Every consular officer wlio willfully neglects to render 
true and just quarterly accounts and returns of the business 
of his office, and of moneys received by him for the use of 
the United States, or who neglects to pay over any balance 
of such moneys due to the United States at the expiration 
of any quarter, before the expiration of the next succeeding 
quarter, shall be deemed guilty of embezzlement of the 
public moneys,” etc. 

Paragraph 68 of the Regulations provides that a consular 
officer may take charge of funds in the hands of his prede¬ 
cessor, but— 

“ The outgoing officer, however, is responsible to the Gov. 
ernment for them, and they cannot be demanded as a matter 
of right.” 
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Paragraph 516. Consuls receiving salaries are authorized 
to pay themselves out of fees collected, and to draw on the 
Secretary of the Treasury for balance due at end of quarter. 

Paragraph 517. It is the custom for the principal officer 
to pay tiie salaries of consular clerks, marshals, and inter¬ 
preters from the fees at the post at which they may be sta¬ 
tioned. If these are not sufficieut a draft may be drawn, 
etc. 

Paragraph 518 is a copy of section 1745 of the Revised 
Statutes, while 519 provides that all services not speciall}' 
provided for shall be deemed official. 

Paragraph 533 gives the tariff of fees fixed by the Presi¬ 
dent, while 523 provides that an officer sliall be liable for 
uncollected fees. 

Paragraphs 531, 532, 530, and 568 provide for returns to 
be made of fees collected. 

Paragraph 567. Disposition of fees. 

The fees collected during each quarter will be applied : 

(1.) To the payment of compensation of the consular 
officer. 

(2.) To the authorized disbursements for office rent and 
miscellaneous expenses. 

(3.) To the allowance for clerks at consulates. 

(4.) To the relief of destitute seamen. 

(5.) To the expenses of arrest and transportation of per¬ 
sons charged with crime. 

(6.) To any other authorized account, as stated in para¬ 
graphs 534-540. 

(7.) To the expenses incurred under special instructions. 

If, after the payment at the close of each quarter of the 
several accounts mentioned in the foregoing paragraph, there 
shall still remain in the hands of the consul a surplus he 
shall deposit the same with Messrs. Brown, Shipley & Co. 
[now Seligman & Brothers are substituted], or the Treasurer 
of the United States, taking a receipt, which must accom¬ 
pany his next salary account. 

Paragraph 537. No one account should embrace time or 
transactions belonging to different fiscal years. 
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Paragraph 571 provides that principal and vice officers 
shall render separate accounts, and each is chargeable with 
tlie funds collected by him while in charge of the consulate. 

It is thus clear that the fees collected by Day in the July- 
September quarter were moneys of the United States, and 
that he could apply those fees only in accordance with the 
provisions of paragraph 567, and that he was obliged to 
remit any surplus to the bankers of the United States or to 
the Treasurer. There is absolutely no provision made in 
paragraphs 567 or 571 for the payment of the consul general’s 
salary during the preceding quarter. 

Furthermore, as Day well knew, the consul general was 
chargeable for fees collected during the April-June quarter 
with more than enough to pay his salary and all expenses 
and leave a surplus due the United States from Goldschmidt. 
Day therefore had no right, unless it was expressly given to 
him by law, to pay money belonging to the United States 
to an officer of that country who was himself a debtor to the 
United States. 


THB SIXTH PRAYER. 

This prayer presents another view of the same question. 
Day claimed to have been in charge as vice-consul gen¬ 
eral for a portion of the June quarter, and admitted col¬ 
lecting official fees of more than $1,600, and that his official 
expenditures during the same period were only $713.67, 
leaving nearly $900 in his hands. The Government in this 
prayer requested the court to charge that if the jury found 
these tacts to be true, and further found that Day had paid 
Goldschmidt salary for May and June, he should have.paid 
it out of these surplus fees with which he had not been 
charged by the Government, and that the sureties were not 
entitled to credit for this sum. 

‘From the foregoing discussion of the question we do not 
think that there can be any question about this, but that the 
court clearly erred in refusing this prayer. 
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III 

The court erred in admitting in evidence the re¬ 
ceipts signed by Mrs. Goldschmidt in the name of her 
husband, purporting to acknowledge receipt by him 
from Day of salary for May and June and part of 
July. 

These receipts were offered, of course, for the purpose of 
supporting Day’s statement that he had paid this money to 
Goldschmidt. 

Tliese receipts were not signed by Goldschmidt himself. 
It is elementary law that before tbe act of an alleged ageut 
can be given in evidence ns that of the principal there must 
be some evidence of the agency. 

There was no such evidence in this case. 

Again,even if the agency existed, ii ended, of course, with 
the death of the principal. The witness could not prove 
that the receipts were signed during the existence of the 
agency. From Day’s direct testimony (R., 9) it would ap¬ 
pear that the receipts were signed after the death of Gold¬ 
schmidt, but on cross-examination Day said that they were 
signed about the time of the death, but was unable to sa\' 
whether before or after (13). The defendants having failed 
to show that the receipts were signed before the termination 
of the agency, they were not admissible. 


IV. 


The certificate of Julius Goldschmidt that he was 
not absent from his consular district during the March 
quarter, 1898, should have been received in evidence. 

It will be remembered that paragraph 565 of the Consular 
Regulations directs that each consular officer shall forward 
to the Department with his quarterly accounts a certificate 
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as to his absence from his post during that quarter, and a 
certain form of certificate is prescribed. This is the evidence 
to establish to the Departments that the officer was at 
his post, and without such certificate his salary cannot be 
allowed. 

The principal, Day, testified that Consul General Gold¬ 
schmidt was absent from Berlin and out of Germany five 
days in the month of February, 1898. To rebut this evi¬ 
dence the Government offered the original certificate in 
evidence, as well as to show what was before the accounting 
officers on the question of estoppel. The court refused to 
admit the certificate for either purpose. 

The rule on this subject is thus stated by the Supreme 
Court : 

" Official reports and certificates made contemporaneously 
with the facts stated, and in the regular course of official 
duty, by an officer having personal knowledge of them, are, 
admissible for the purpose of proving such facts. * * * 

“ The courts hold this rule to be limited to only such state-: 
ments in official documents as the officers are bound to make 
in the regular course of official duty.” 

U. S. vs. Corwin, 129 U. S., 381, 385. 

U. S. vs. McCoy, 193 U. S., 593. 

Goldschmidt was bound by law to make the certificate in 
the regular course of his business. The taw required that 
it should contain the statement in dispute, and it was made 
contemporaneously with the facts stated. It was therefore, 
under the foregoing rule, clearly admissible for the purpose 
of proving that the consul general was not absent from his 
post during the March quarter, and rebutting in this particu¬ 
lar the testimony of the witness Day. 



24 


V. 

The court erred in refusin g the Goyerninent’s thir¬ 
teenth prayer, and in thus taking from the jury the 
question of estoppel. 

The prayer in question is as follows: 

"Thejur^'are instructed that if they find that the said 
(Charles H. Day was in charge of the consulate general at 
Berlin as vice-consul general during any time in the months 
of February, May, and June, 189S, and that said Day did 
not render accounts to the auditor fbr the State Department 
covering such periods, and did not take any other steps to 
notify said auditor that he was in charge of the office during 
such periods except to claim salary as consul general from 
July 12,1898, and if they find that the auditor allowed to 
Consul General Goldschmidt salary as consul general from 
July 12 to August 29,1898, and such salary was paid him 
by the United States because there was no evidence before 
the said auditor showing that said Goldschmidt was absent 
from his post during such periods in February, May, and 
June, 1898, the jury are instructed that the said Charles H. 
Day is estopped ta claim salary for such period in July and 
August, 1898, and the defendants are not entitled to credit 
in this suit on that account” (R., 22). 

It will be recalled that the witness Day testified that his 
principal officer. Consul General Goldschmidt, was absent 
from Berlin five days in February, 1898, and from June 29 
until October 26, and that from May 14 to 18 and from May 
20 to June 29 Goldschmidt was at his house in Berlin too 
ill to attend to any business, and Day claimed that during 
these periods Goldschmidt was absent from his post within 
the meaning of the statute, and that such absences counted 
against the latter’s sixty days’ leave (8, 9). 

It will also be recalled that section 571 of the Consular 
Regulations made it the imperative duty of Day, whenever 
be had charge of the office as vice-consul general, to render 
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separate acoountB in his cfwn name covering such period, 
and I hat he was personally responsible for the fees collected 
during those periods, but that Day wholly neglected to 
render these accounts, or to in any way inform the auditor 
of his claim that he was in charge of the office before the Ist 
of July (12,16). 

It was also in evidence that Goldschmidt filed with his 
account for the March quarter the usual certificate that he 
was not absent from his post during that quarter (14); that 
all of the official correspondence during the June quarter 
which was thought worthy of preservation by the State De¬ 
partment was signed by Goldschmidt, and that the first 
letter signed by Day as vice-consul general was dated 
July 15 (19), and that on June 29 Goldschmidt wrote the 
auditor that on the 1st proximo he would enter upon his 
sixty days’ leave of absence, during which time the consu¬ 
late general would be in charge of Mr. Day, and that with 
this letter he transmitted an undated waiver by Day to any 
claim to the salary of the consul general while that officer 
was on leave of absence (63, 64), which under paragraph 
571 of the regulations is the only agreement necessary when 
the principal officer is to receive the entire salary. 

Finally the witness Kinnear, who settled the accounts of 
Mr. Goldschmidt and Mr. Day, testified that he did not 
know at the time of the settlement why Day claimed salary 
as vice-consul general from July 11; that he had Gold¬ 
schmidt’s certificate of non-absence for the March quarter 
(14), and that he had no information and no way to learn 
that Goldschmidt was not present at his post during the 
' whole of the March and June quarters; that he did know that 
during part of the June quarter Goldschmidt was sick, but 
that he was in his district, and that Day was not during that 
period acting as vice but as deputy consul general, and 
therefore not entitled to pay nor chargeable with fees; that 
witness was compelled to, and did, allow Goldschmidt his 
salary as consul general until the expiration of his leave, on 
4 
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August 29, and could allow Day his salary only as clerk 
during that period ; that if Day had, as the Consular Regu¬ 
lations required, sent to the auditor his accounts for the 
time in February, May, and June when he claimed to be 
acting as consul general, those accounts would have been 
before the witness in making the settlements and that time 
would have been deducted from Goldschmidt’s leave of 
absence (16); that even with this allowance of salary to Au¬ 
gust 29 Goldschmidt was found to be a debtor to the United 
States in the sum of $719.47; that Goldschmidt’s account 
was settled at the same time with Day’s, and that the 
amount found due from Goldschmidt was subsequently paid 
to the United States (19). 

The law upon the subject of equitable estoppel is too well 
settled to permit an elaborate discussion of the cases here 
and we will call attention to but a few. 

In Dickerson vs. Colgrove, 100 U. S., 580, tbe rule is thus 
staled: 

“ Tbe vital principle is that he who, by his language or 
conduct, leads another to do what he would not otherwise 
have done shall not subject such person to loss or injury by 
disappointing the expectations upon which he acted. Such 
a change of position is sternly forbidden.” 

In the leading cases of Freeman vs. Cooke, 2 Exch., 662, 
and Swan vs. N. B. A. Co., 2 H. & C., 182, it is stated that 
the conduct working the estoppel may be the neglect of 
some duty owing to the person who is led to do the act 
which he would not otherwise have done ; and the example 
is given of a retiring partner omitting to inform his cus¬ 
tomers in the usual mode that the continuing partners are 
no longer authorized to act as his agents, so that he is bound 
by a contract made by them with third persons on the faith 
of their being so authorized. 

A full discussion of the elements of the estoppel is given 
in 2 Pomeroy Eq. Jur., sec. 805. 
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III the ease of Carusi vs. Savary^ 6 Apps. D. C., 330, where 
one of two innocent persons must suffer a loss due to the 
fraud of a third, this court held that the loss must fall on 
that person who by his conduct had enabled the third per¬ 
son to practice the fraud. 

To the same effect are: 

Hill vs. Lowe, 6 Mack., 428. 

McNeil vs. Tenth National Bank, 46 N. Y., 325. 

Andrus vs. Bradley, 102 Fed., 54. 

16 Cyc., 773. 

Applying these principles to the present case, it is seen 
that Day neglected to perform an absolute duty cast upon 
him by the Consular Regulations in failing to send to the 
auditor his accounts for the periods in February, May, and 
June when he claimed to be in charge of the consulate gen¬ 
eral ; that this conduct on his part led the auditor to believe 
that Goldschmidt was in charge during the whole of this 
time, and that, acting upon this belief, the auditor decided 
that Goldschmidt’s leave did not commence until July 1, 
and the United States paid to Goldschmidt salary for a 
longer period than he would have been entitled to if the 
later position of Day should be sustained. 

This belief on the part of the auditor was strongly sup¬ 
ported by the fact that Goldschmidt wrote that his leave 
would begin July 1, and inclosed an undated waiver of claim 
to salary by Day during such absence. If Goldschmidt’s 
statement that his leave began July 1st was false, as the 
appellees contended, yet it was borne out and made credible 
by this undated waiver of Day. If Day had dated the 
waiver, or had given in it the date of the beginning of the 
leave, or had in some other way notified the Government of 
the time it actually began, the auditing officers would not 
have been deceived by the false statement, and would not 
have put the Government in a position where it will sustain 
a heavy loss if Day be permitted to show its falsity. 
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We think it is clear therefore that the court sh'otild have 
given to the jury the question of estoppel. 

For the foregoing reasons it is respectfully submitted that 
the judgment must be reversed and a new trial granted. . 

Daniel W. Baker, 

United States Attorney for the District of Columbia. 

Jesse C. Adkins, 

Assistant United States Attorney 

for the District of Columbia. 








COURT OF APPEALS, 
DISTRICT OF COLUMBIA, 
FILED 



dourtaf A]itiralBlllBtrut of Columbia 


January Term, 1906 . 


No. 1 - 58 ? I. 


The United States of America, Appellant, 

vs> 

William A. Day and Nicholas E. Young. 


Brief for the Appellees. 

HENRY E. DAVIS, 
For the Appellees. 







(Sonrt of Btatrut of Colitmbfa 

January Term, 1906 . 


/v57'^ 

No. I'SSs*. 


The United States of America, Appellant, 

vs. 

William A. Day and Nicholas E. Young. 


Brief for the Appellees. 

I. 

The case is so sufficiently stated in the brief for the 
appellant as to make any re-statement of it unnecessary. 

II. 

Five errors are assigned, which will be treated in order. 

I. The first assignment is that the Court erred in in¬ 
structing the jury that the words “post 0 |f duty" mean 
“office at which the consular duties are performed,” and in 
refusing to instruct the jury that those words mean “con¬ 
sular district” and that the Consul General was not absent 
from his post whenever physically in that district. 
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The argument for the appellant is based quite exclusively 
upon the proposition that the expression “absent from post” 
has always been construed by the State Department as 
meaning “absent from the consular district.” 

The rule as to the effect to be given to departmental con¬ 
structions of statutes is tersely yet fully stated in the case 
of U. S. vs. Finnell, 185 , U. S. 236 , cited for the appellant. 
There the question was whether the construction given by 
the Treasury Department to the statute allowing a clerk 
of a court per diem compensation “when the court is open 
for business, or business is actually transacted in court” 
should be followed, and the court decided' that it should 
because to decide otherwise would be to overrule a uniform 
construction given by the department which was not 
obviously or clearly wrong, but, at the most, subject to a 
doubt of its soundness. The court, speaking of such a con¬ 
struction, said (p. 244 ) : 

“Of course, if the departmental construction of the 
statute in question were obviously or clearly wrong, 
it would be the duty of the court to so adjudge * * 

but if there simply be doubt as to the soundness of 
that construction,—and that is the utmost that can be as¬ 
serted by the Government,—the action, during many 
years, of tlie department charged with the execution 
of the statute should be respected, and not overruled 
except for cogent reasons.” 

The dissenting opinion of Brown, White and Peckham, 
Justices, in this case as to the proper weight to be attached 
to a practice of the department (p. 252 ) is, in the highest 
degree, instructive as to the degree of caution with which 
the rule invoked ought to be stated and observed. 

And this court, in Wedderburn vs. Bliss, 12 App. D. C. 
485 , 498 , 499 , also cited for the appellants stated the rule 
accurately and with due qualification as follows; 
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“Now, it has been repeatedly held by the Supreme 
Court of the United States, and it must, therefore, be 
regarded as settled law, that the construction placed by 
an executive deparment of the Government upon a 
statute enacted for its guidance and the regulation of 
its business must, unless it be plainly erroneous, re~ 
ceive due weight and consideration, and should not be 
disregarded except for cogent reasons/’ 

• 

In the case at bar, the departmental construction relied 
upon is so plainly erroneous that it is entitled to no weight 
nor consideration. According to this construction a con¬ 
sular officer stricken with paralysis and lying for months 
at his home incapable of motion or even speech is not to 
be deemed “absent from his post,” provided only that his 
home be within his consular district, although many miles 
distant from the office at which the consular business is 
transacted. 

The review by counsel for the appellant of the various 
Acts of Congress culminating in Section 1742 R. S., U. S. 
leads to exactly the opposite conclusion from that drawn by 
counsel. By every rule of construction. Congress, by chang¬ 
ing the words in the Act of 1855 “absent himself from the 
country to which he is accredited or from his consular 
.district,” to tbe words in the Act 0 |f 1856 “absent from his 
post, or the performance of his duties,” and to the words 
in the Acts of 1868 and 1869 and Section 1742 R. S., 
“absent from his post,” clearly intended a restriction by 
substituting “post” for “consular district,” thereby hold¬ 
ing the consular officer to the discharge of his duties at 
their place of actual discharge, namely, the office which the 
consular regulations require him to keep. 

The Consular Regulations promulgated December 31 , 
1896 , contain the following provisions as to the office or 
place of discharge of the consular .duties: 
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^'Location of oMce and residence. —Consular officers 
who are prohibited from engaging in business will be 
expected to establish their offices at the most convenient 
central location that the sum allowed for office rent 
will permit, and to keep them open daily during the 
usual business hours of the place. No subordinate or 
branch office will be permitted in the same place with 
the consulate.” (Par. 6 i). 

• 

"Residence. —Consular officers are expected to live 
in the towns in which their offices are located by their 
’ commissions, and a disregard of this requirement will 
not be countenanced, except in those cases that have, 
for special reasons, been expressly exempted. In no 
case will a consul be permitted to reside outside of 
his consular district.” (Par. 62 ). 

"OMce hours. —Consular officers of the United States 
should be ready and willing to perform the duties of 
the office at any time; and although it is proper and 
right to have fixed office hours, in order that the public 
may know at what hours they may be sure to find the 
consular officer at the consulate, such fixed hours must 
not be considered as the limit of the time within which 
consular officers may be called upon to perform their 
official duties.” (Par. 63 ). 

"OMce rooms. —^The selection of these rooms and 
the amount to be paid for office rent are intrusted to 
the consular officer * * When suitable offices have 

been obtained they should not be changed, except for 
a good cause, to be reported to the Department of 
State; and it is expected that the same offices will be 
retained by successive consular officers whenever it is 
practicable to do so.” * * (Par. 64 .) 

"Report regarding oMce. —Consular officers are re¬ 
quired at the earliest opportunity, to prepare and for¬ 
ward to the Department of State a brief report in rela¬ 
tion to the offices occupied by them. This report must 
embrace the following particulars: 




“i. Give the street and number of the premises, 
stating whether they are in a residental or business 
quarter of the town. State whether the offices are 
separate and self-contained, or whether office or desk 
room only is occupied in the officer’s residence or in 
premises used for other business purposes. State the 
actual rental and to whom an4 how paid. Scrupulous 
exactness is enjoined in reporting the circumstances 
under which the offices are rented.” 

“ 2 . Give the number, size, arrangement, and employ¬ 
ment of the rooms devoted to the public business. A 
diagram will probably be the most convenient mode of 
showing these particulars, and its utility will be en¬ 
hanced if it shows the means of access from the street 
and the window lighting, whether on the street or on 
internal courts or wells.” 

“ 3 . State the manner in which the offices are pro- 
• tected when not open for business, whether by a janitor 
or porter in charge of the building or by the residence 
on the premises of any official dependent whose wages 
are paid by the Department of State. In the latter 
case, state the accommodations assigned to such de¬ 
pendent.” 

“Though it is not desired that this j-eport should be 
accompanied by a full inventory of the property of 
the Government in the offices, it would be serviceable 
to describe generally the furnishings of each office 
room.” 

“It is expected that any change in the official 
quarters will be likewise reported in detail.” (Par. 65 )* 

‘^Report zvhen new oMce rented .—Before a new 
office is rented consular officers are required to report 
the following facts to the Department of State:” 

“(i) The amount per annum to be expended for 
office rent.” 

“( 2 ) The number, dimensions, and location of the 
rooms to be paid |for out of the rent allowance, with 
diagram.” 

“( 3 ) Whether consul proposes to occupy as a resi¬ 
dence or for private purposes any part of the rooms 
paid ifpr out of th^ allowance, and if so, what part.” 
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“( 4 ) Whether consul’s residence is in the same 
building or is owned by the same landlord as the con¬ 
sular office; and, if so, what his contract for the rent 
of his residence is. Give number of rooms, dimensions, 
and location, as in case of the office rooms.” 

“( 5 ) Any remarks that may be necessary in ex¬ 
planation of the direct answers to these questions.” 

“The approval of the department must be awaited 
before closing the lease.” (Par. 66 ). 

‘‘Consulate to be separate from business offices .— 
Consular officers, especially in important commercial and 
manufacturing districts, and not permitted to have their 
offices in the counting rooms or places of business of mer¬ 
chants, manufacturers, agents, solicitors, or brokers. 
The appropriate business 0 |f the consular officer must 
not fail to receive his personal attention nor be left 
to be performed by such merchants or other persons 
or their clerks, so that the contents of invoices, 
which are in all cases to be regarded as confidential, 
become known to interested parties, to the serious in¬ 
jury of the persons to whom the invoices properly be¬ 
long. Such practices are highly reprehensible, and are 
ground for serious complaint. The consular office, 
whether the consular officer is prohibited from trad¬ 
ing or not, must be in a respectable location and de¬ 
voted exclusively to the consular business; and no 
one but a duly authorized officer must be permitted 
to have access to the consular papers or to use the 
consular seals.” (Par. 67 ). 

These regulations show, beyond all doubt, that the con¬ 
suls, post of duty to wit, his office, is a wholly separate thing 
from his residence; and the prohibition of paragraph 62 
that “in no case will a consul be permitted to reside outside 
of his consular district” is proof conclusive that but for the 
prohibition a consular officer might reside in one consular 
district and have his post of duty in another, thus establish¬ 
ing by the highest authority, namely, the President of the 


United States, in promulgating the regulations authorized 
by law, that the position of the appellees and of the trial 
court is the only sound one. 

None of the cases cited for the appellant on the point 
under consideration militates in the least against the view 
here taken. 

Lynde vs. County, i 6 Wall. 6 , holds merely that a judge 
out of his county is not absent therefrom in respect of his 
right to perform merely ministerial acts, and that such 
an act done by a judge while out of his county is as effica¬ 
cious for its object as though done within the county. 

In Skinner vs. Cowley County, 63 Kan. 557 , the ques¬ 
tion of absence was not involved: there the question was 
whether a sheriff actually in his office, one hundred and 
fifty feet distant from the judge’s office, and in the same 
enclosure, within call of the judge, was guilty of “non- 
attendance” upon the court; and it was conceded that “ab¬ 
sence,” in. the statute under consideration, meant absence 
from the county where process was to be served, thereby 
eliminating the question of the meaning of that word from 
the judicial consideration. 

In the case of State ex rel Warmoth vs. Graham, 26 
La. Ann. 568 , immediately preceding the language quoted 

by counsel for the appellant (Brief, p. 15 ), the court said, 
“The question to be decided is, does the absence of 
the Governor from the State for a few hours or a 
few days create a vacancy in this office; and authorize 
the assumption of the duties, prerogatives and emolu¬ 
ments thereof, by the Lieutenant Governor, during 
said absence.” (p. 569 ). 

And near the close of the opinion, the Court stigmatizes 
the contention of the respondent in the following words: 

“We do not think it was ever contemplated that 
the movements of the Governor should be watched, 
with the view that the Lieutenant Governor or Speaker 
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of the House of Representatives should slip into his 
seat, the moment he stepped across the borders of the 
State.” (p. 570 ) 

The opinion of the Attorney General in 12 Ops. A. G. 

410 , followed by the trial court is thus seen to have the 
support of both principle and good sense. The essential 
part of that opinion, however, is omitted from the brief 

for the appellant and is to be found in the following lan¬ 
guage, immediately preceding that quoted by counsel: 

% 

“The 8 th section of the Act of March i, 1855 , (10 
Stats. 623 ) and the 19 th section of the Act of August 
18 , 1856 (ii Stats. 59 ), contain the statutory provi¬ 
sions which precede the one now in question. The 
former, contemplating an absence ‘from the country to 
which’ the officer was ‘accredited, or from his consular 
district,’ disallowed his salary, whether he had obtained 
leave or not, except where the absence was of ten days 
or less. The latter Act, contemplating an absence 
‘from his post, or the performance of his duties,’ for 
a longer period than ten days, and without leave of 
the President, provides, that ‘no compensation shall 
be allowed for the time of any such absence in any 
case, except cases of sickness.’ But for absence not thus 
defined, as, for example, absence on leave of the Presi¬ 
dent previously had, the salary, in Mr. Black’s opinion, 
with which I concur, was to be allowed. To this con¬ 
struction the practice of your [the State] Department 
seems to have conformed.” 

2 . The second assignment is that the court erred in re¬ 
fusing to instruct the jury that if Day, the principal in the 
bond sued on, paid the Consul General’s salary for May and 
June out of fees collected during the September quarter, 
the appellees were not entitled to credit for that sum. 

The action of the trial court on this point turned on the 
proposition that the appellant was not entitled to recover 
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except for damage shown to have followed a breach of 
condition of the bond, and that, in principle, the case, should 
be considered by the jury as though it were an action equi¬ 
table in effect for money had and received- 

It is difficult to conceive upon what principle the ap¬ 
pellant could be entitled to recover, no damage being shown. 

The contention of the appellant rests exclusively upon tlie 
proposition that a mere technical breach of the condition 

of the bond entitled the appellant to recover, damage or no 
damage. 

Surely this proposition does not call for serious discus¬ 
sion; and if it be said that a technical breach of condition 

entitles the obligee in a bond to at least nominal damages, 
the obvious reply is that the appellant obtained judgment 

in the case for much more than nominal damages. 

The ground upon which the court proceeded on the point 
complained of makes irrelevant the appellant’s contention 
that Day, the principal, was without legal authority to pay 
out of the moneys of the United States in his hands a 
debt of the United States to his. Day’s, superior; but, if 
this contention is to have attention, it may suffice to say 
that the circumstances do not show a payment of a debt 
but merely the application by a vice-consular officer, on 
the order of his superior, of fees pertaining to, collected, 

and being in the consular office. It may be conceded that 
the transaction was unusual, but it can not be contended 
that the appellant suffered damage in the premises. 

The cases cited for the appellant in supposed support of 
the assignment under consideration are without application. 

The Case of U. S. vs. Keehler, 9 Wall. 83 , was this: A 
United States Postmaster in North Carolina gave a bond 

conditioned to keep safely all moneys of the United 
States in his hands until the same were ordered by the Post¬ 
master General of the United States to be transferred or 
paid out. North Carolina united in the attempted seces- 
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sion of the Confederate States, Keehler at the time having 
in his hands a balance of moneys belonging to the United 
States. The Confederate Congress passed an Act appro¬ 
priating the balances of this sort to the payment of 
claims against the United States for postal services where 

the parties resided within the limits of the States in at¬ 
tempted secession; and, under this Act, an order was drawn 
by the Postoffice Department of the Confederate States on 
Keehler directing him to pay the money in his hands to 
one Clemmens, who was a mail carrier on the road which 
embraced the postoffice of Keehler, the United States be¬ 
ing admitted to owe Clemmens more than the sum in 
Keehler’s hands. Keehler had no orders for the money 
from the Postoffice Department of the United States 
and paid it to Clemmens under the order of the Post- 
office Department of the Confederate States. In 
a suit on his bond, Keehler pleaded the payment under these 
circumstances as a performance of the condition of his bond, 
and the Supreme Court simply decided that such plea was 
bad, and that the payment was no defense to the suit. 

This case is so manifestly irrelevant to the proposition 
under consideration as to call for no comment. And the 
case of Bean vs. Patterson, no, U. S. 401, is even further 
from the point. 

In that case, the Clerk of the Supreme Court refused 
to docket an appeal witliout security for payment of the 
fees for printing. The appellant having moved to have 
his appeal docketed, the court decided that he could not 
do so without securing the clerk, for the reason that the 
clerk, being responsible to the court for the correctness 
and proper indexing of the printed copies of the record, 
and to tlie Treasury for the fees and emoluments of his 
office, might require the payment of the fees chargeable 
under the court’s rule before the printing was done. 




. The conclusion sought to be drawn from the latter case 
that “under the law thus laid down the defendants were 
not entitled to cVedit for this sum unless Day had instruc¬ 
tions from the United States to pay over the money to 
I joldschmidt” is so manifestly unsupported as to fall of 
it-eK. 


j. The third assignment, namely, that the court erred 
tn admitting in evidence the receipts signed by Mrs, Gold¬ 
schmidt in the name of her husband, purporting to ac¬ 
knowledge receipt by him from Day of salary for May 
and June and part of July is disposed of by the same con¬ 
sideration as the preceding assignment, namely, that con¬ 
fessedly the United States suffered no damage by the fact 
of the payment, which is not denied; and even if the re¬ 
ceipts were not strictly admissible in evidence, their admis¬ 
sion was harmless error, seeing that Day testified directly 
and specificially to the payments. 

4. The fourth assignment is that the certificate of Julius 
Goldschmidt, the Consul General, that he was not absent 
from his consular district during the March quarter, 1898, 
should have been received in evidence. 

The holding of the trial court that absence from post 
of duty and absence from the consular district are not the 
same thing made the certificate irrelevant on that ground; 
and the only ground on which its admissibility is claimed 
is without support. 

In U. S. vs. Corwin, 129 U. S. 381, 385, cited for the 
appellant, the language of the court is “that official reports 
and certificates made contemporaneously with the facts 
stated, and in the regular course of official duty, by an 
officer having personal knowledge of them, are admissible 
for the purpose of proving such facts.” 
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The certificate offered (Rec. 14), on its face, refers to 
the past, and for this reason, as well as for the reason that 
it is a self-serving declaration, its admission in evidence 
was properly refused. 

5. The fifth assignment is based upon an assumed estop¬ 
pel, which, upon analysis, is supposed to rest in the fact that 
Day gave the Consul General an undated waiver, which 
the Consul':General used and thereby made credible his 
statement to th^tiftie his leave began. The position of 
counsel for the appellant is thus stated (Brief 27) : 

“If Day had dated the waiver, or had given it the 
date of the beginning of the leave, or had in some other 
way notified the Government of the time it actually 
began, the auditing officers would not have been de¬ 
ceived by the false statement and would not have put 
the Government in a position where it will sustain a 
heavy loss if Day be permitted to show its falsity.” 

The only meaning which this can have is that, because 
Day gave his superior officer a waiver to be legitimately 
used, the illegitimate use of it by his superior operates an 
estoppel on him. Day. No known or conceivable defini¬ 
tion of an estoppel can be made to cover such an act, as 
it involved neither the assertion nor the suppression of a 
fact, subsequent denial or assertion of which would be to 
the prejudice of another. 

Respectfully submitted, 

HENRY E. DAVIS, 

For the Appellees. 
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